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CURRENT TOPICS 


Continuance of Emergency Legislation 

On 10th December, 1952, there will come to an end certain 
emergency enactments and Defence Regulations unless 
continued in force by Orders in Council. These are: (a) the 
Supplies and Services (Transitional Powers) Act, 1945, and the 
Defence Regulations kept in force by that Act; (4) certain 
Defence Regulations originally kept in force until 10th 
December, 1950, under the Emergency Laws (Transitional 
Provisions) Act, 1946, and the Emergency Laws (Miscellaneous 
Provisions) Act, 1947 ; (c) certain enactments in Pt. I of the 
Act of 1946 which extend war-time enactments; and 
(d) certain temporary provisions in s. 49 of the Patents Act, 
1949, and Sched. I to the Registered Designs Act, 1949. A 
motion placed on the order paper under s. 8 of the 1945 Act 
proposes that that Act should be continued for one year. 
The main effect of this will be to keep in force a number of 
Defence Regulations which have effect under the Act. It is 
proposed to revoke, before 10th December, a number of the 
Defence (General) Regulations, 1939, as follows: regs. 47BB, 
54A, 58AE, 60, 60H, 62AA, 62B, 66 and 78. Regulation 544 
is the power to permit nuisances, where necessary. It is 
proposed to retain some fifty Defence (General) Regulations, 
fifteen Defence (Finance) Regulations, all the Defence (Price 
Control) Regulations except reg. 14, which was revoked in 
1950, and teg. 19 which affects Northern Ireland, and five 
regulations of the Defence (Recovery of Fines) Regulations, 
1942. The retained regulations deal, inter alia, with the 
powers to do work on and take possession of land and 
requisition property other than land, the power to give 
directions to local authorities, the general control of industry, 
the sale of controlled articles taken in execution, the control of 
building operations and the control of employment. Other 
motions propose to continue in force for one year certain 
other Defence Regulations which have effect under the 
Emergency Laws Acts, 1946 and 1947, the provisions in 
Pt. I of the Act of 1946 which were continued last year, and 
certain temporary provisions relating to patents and registered 
designs, which matters are now contained in s. 49 of the 
Patents Act, 1949, and para. 4 of Sched. I to the Registered 
Designs Act, 1949. 


The Expiring Laws Continuance Bill, 1952 


THE Expiring Laws Continuance Bill, 1952, published 
on 6th November, proposes to continue in force until 
31st December, 1953, s. 1 of the Aliens Restriction (Amend- 
ment) Act, 1919, ss. 1 and 2 of the Cotton Manufacturing 
Industry (Temporary Provisions) Act, 1934, s. 1 of the Road 
Traffic Act, 1934, the Population (Statistics) Act, 1938, the 
Prevention of Violence (Temporary Provisions) Act, 1939, 
the Education (Exemptions) (Scotland) Act, 1947, and the 
Tenancy of Shops (Scotland) Act, 1949. The following are 
to be continued until 31st March, 1954: the Rent of 
Furnished Houses Control (Scotland) Act, 1943, the Licensing 
Planning (Temporary Provisions) Act, 1945, and the Furnished 
Houses (Rent Control) Act, 1946. A Financial Memorandum 
attached to the Bill explains that the continuance of the 
Population (Statistics) Act, 1938, will involve the continuance 
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of additional expenditure of the order of £4,000 a year upon 
the salaries of the staff engaged in providing national statistics 
of fertility. The continuance of the Furnished Houses (Rent 
Control) Act, 1946, will involve expenditure in respect of the 
remuneration, salaries and allowances payable to the members 
and staff of the tribunals set up under the Act. On the 
assumption that the sixty-eight tribunals will continue to 
operate as at present, it is estimated that the cost will amount 
to about £120,000 in the financial year 1953-54. 


Estate Duty and Owner-Occupiers 

THe Journal of the Chartered Auctioneers’ and Estate 
Agents’ Institute for November publishes an answer by the 
Board of Inland Revenue to an inquiry about the application 
of para. (b) of the published terms of the Extra-Statutory 
Concession in regard to the valuation for estate duty of a 
house owned and occupied by the deceased. The inquiry 
was whether, in arriving at the purchase price of the second 
house mentioned in para. (b), account could be taken of legal 
expenses, agent’s fees and costs of any necessary alterations. 
The Board’s reply was as follows : ‘‘ The expression ‘ purchase 
price of the second house’ used in para. (b) of the published 
concession means the actual price of the house only, excluding 
alterations, The allowance for the ‘ premium for vacant 
possession’ is normally calculated by taking the difference 
between the purchase price of the second house and _ its 
estimated value at the time of purchase if the Chancellor’s 
concession were applied to it.’”. The Board also drew attention 
to the prefatory note to the published concessions stating 
that the concessions there described “ are of general applica- 
tion, but it must be borne in mind that in a particular case 
there may be special circumstances which will require to be 
taken into account in considering the application of the 
concession.” 

Untried Prisoners and their Solicitors 

INSTRUCTIONS have been given to prison governors, as a 
result of discussions initiated by the Council of The Law 
Society, to enable untried prisoners to consult their solicitors 
in private on matters unconnected with the charge or charges 
against them. The announcement in the November issue 
of the Law Society's Gazette which contains this information 
reproduces the instructions, which provide that a solicitor 
wishing tu bring legal documents should write in advance 
to the prison governor stating the general nature of the 
documents. In special cases prior consultation with the 
Prison Commissioners may be necessary before granting an 
interview, but normally the governor will grant it at once. 
It will be conducted in the sight, but not the hearing, of a 
prison officer. The documents will not be subject to inspection 
by the prison authorities. If no documents are brought, the 
subject of the discussion should be disclosed in advance to 
the governor, and the interview will be in the sight, but not 
the hearing, of a prison officer. 


Scots Solicitors Borrowing Deeds 

THE Council of The Law Society draw attention in the 
November issue of the Law Society's Gazette to the divergence 
between Scots and English law where title deeds to land are 
held by the mortgagee’s solicitors. In England it is not and 
in Scotland it is considered safe to part with possession 
of the deeds to other solicitors. The Council, having read 
an opinion of the Lord Advocate, consider that, in cases of 
the kind referred to in the opinion, English solicitors may 
properly adopt the Scottish practice, and as a matter of 
courtesy should do so. The Lord Advocate stated in his 
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opinion that, if the solicitor borrowing the titles is in Scotland, 
then Scots law will apply to the question whether the rights 
of the mortgagee of the land are prejudiced or affected by 
his lending the title deeds for examination and return, and 
those rights will in no case be prejudiced or affected by such 
a lending. An ordinary borrowing receipt is given, in accord- 
ance with the general practice in Scotland. The doctrine of 
the creation of an equitable charge by the deposit of title 
deeds forms no part of the law of Scotland, and indeed would 
be inconsistent, as the Lord Advocate pointed out, with the 
Scottish system of the finality of the Register of Sasines in 
regulating the rights and obligations of parties in land situated 
in Scotland. 
Borrowing by Local Authorities 

THE law prohibiting local authorities from borrowing 
otherwise than from the Public Works Loan Commissioners 
will expire at the end of 1952, and no provision for the 
renewal of s. 1 of the Local Authorities Loans Act, 1945, 
the prohibiting instrument, is made in the Expiring Laws 
Continuance Bill. The Public Works Loan Bill, which was 
published on 6th November, provides authority for loans and 
commitments by the Public Works Loan Commissioners until 
the passage of a subsequent Act (normally for about one 
year), and seeks authority for loans and commitments 
amounting together to £1,050,000,000. The change is at 
present more of a declaration of future independence than the 
announcement of an immediate change. The top rate at 
present for direct loans from the Commissioners is 4} per 
cent. and there is no great incentive at present to borrow 
independently. It seems certain, however, that independent 
borrowing will soon commence. 


Professional Retirement 


LAWYERS are reputed to be prone to longevity, but whether 
this is an enviable characteristic depends on whether long life 
isa boon. Jt can be, if blessed with activity and companion- 
ship, just as it is the reverse if idle and solitary. Many old 
folk have been grateful to the promoters of the Sundial, 
a newsletter first published in 1951 for retired persons and 
persons over fifty years of age. It has now reached its 
ninth issue to its 150 subscribers. It caters for pensioners of 
the educated classes whose needs are not met by the existing 
old people’s clubs, e/g., local government officials, professional 
persons, civil servants, teachers, etc. The newsletter 
encourages the formation of correspondence circles, hobbies 
and the continuance of useful occupations, either paid or 
unpaid. Articles are written by subscribers for subscribers. 
Specimen copies are available on application to BCM /Hillside, 
London, W.C.1. Stamps for postage should be enclosed. 


Now Toeprints! 

IDENTITY cards are no longer necessary or obligatory, but 
those authorities who retain an interest in our identity as 
individual citizens may be expected to clutch at any sign 
which unmistakably distinguishes one criminal from another. 
Fingerprint identification is considered infallible, but in a 
free country is not universal. Nor does it seem that the 
latest recruit to the ranks of identification marks, the toeprint, 
will have more chance than the fingerprint of becoming 
compulsory. A bare footprint on a safe and a set of foot- 
prints on a flour-covered floor in a loft led to the detection 
of an office breaker and his conviction in the High Court at 
Glasgow on 4th November. Loxp Birnam told the jury that 
he thought that that was the first time that a toeprint had 
been brought before the court, and added: ‘‘ Perhaps you 
and I are making history.” 
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LIMITATION OF ACTIONS SURVIVING DEATH—AN 
ILLUSTRATIVE CASE 


MANY reported cases are capable of being neatly summarised 
as establishing or exemplifying some pithy proposition of 
law, or as settling a point of practice. Others are built on a 
concatenation of circumstances which seem, by the nonchalant 
ingenuity of fate, to combine within themselves the maximum 
number of difficulties from the point of view of a straight- 
forward application of legal principles. These compel 
reporters to subdivide their headnotes, and often figure in 
more than one place in a text-book, or in books on different 
subjects. Often, too, a report yields much more that is of 
at least illustrative interest than is covered by the headnote. 
Such cases deserve to be read between the lines. 

An especially instructive example is the case, tried at the 
beginning of last year, of Post Office v. Official Solicitor (1951) 
| T.L.R. 333. The leading catchword of the report 
workmen's compensation—indicates at once that, in its 
context of fact and subject-matter, the case is not likely 
to be in much demand as a precedent, for the Workmen’s 
Compensation Acts have gone the way of many former social 
reform statutes, the welfare state having taken the place of 
a compulsorily benevolent employer. Nevertheless, several 
points incidental to the long series of steps which were taken 
after the collision between bicycle and motor car with which 
the story starts in 1933 are worthy of comment. 

The bicycle was ridden by a postman, and the car driven 
by a Mr. Harrison, as a result of whose negligence (the learned 
judge held) the postman was injured. The person who 
commits a tort against a servant or employee is frequently 
faced with claims both by the servant and by the employer. 
The questions which arose in the recent case did not directly 
concern the postman’s claim. He appears to have contented 
himself with statutory compensation from his employer, 
for the Crown regarded itself as bound by the Workmen’s 
Compensation Acts. From the employer’s point of view, 
however, the negligence had resulted in a loss of the postman’s 
services for a period of some five months, and in respect of 
such a loss a master has a cause of action at common law 
against a tortfeasor responsible for the injury to his servant. 
A well known decision (4.-G. v. Valle-Jones 1935) 2 K.B. 
209) confirms the right of the Crown to recover in like case, 
notwithstanding the comparative insignificance of one 
employee's services in a nation-wide service. 

Now the common-law action for loss of services did not 
enable an employer to recover the statutory compensation 
paid under the Workmen’s Compensation Act, 1925. That 
matter was regulated by s. 30 (2) of the 1925 Act, which 
provided an action over against any person in whom a legal 
liability was created by the circumstances which gave rise 
to the payment of compensation. In the present case, it 
appears from the judgment of Barry, J., that the common-law 
claim for loss of services and any claim to an indemnity under 
s. 30 (2) in respect of the circumstances so far narrated were 
the subject of a compromise between the Postmaster-General 
and Mr. Harrison. There the matter rested for the time being. 

3ut the postman had not entirely recovered from the 
effects of the collision, and it was admitted that on his 
retirement in 1947 he was properly paid by the Post Office 
fresh compensatory payments of a periodical nature under 
the Workmen's Compensation Acts. The present proceedings 
were instituted to recover such fresh payments under the 
indemnification provision in s. 30 (2), and there could have 
been little doubt of their prospect of success had it not been 


for one event—the death, in 1944, of the tortfeasor, Mr. 


Harrison. 

Having recorded that event we can now offer an explanation 
of the title of the action. Actions on behalf of the Crown 
used to be brought by the Attorney-General, except where a 
particular Minister or department was authorised by statute to 
sue. Now, by s. 17 of the Crown Proceedings Act, 1947, power is 
given for Government departments named in a list issued by the 
Treasury to sue and be sued in their own authorised names. A 
new list of such departments, together with their solicitors and 
addresses for service, has very recently been published (see 
p. 668, ante). The Post Office duly figures on this list, as well as 
on the list current at the time the writ in the action under 
discussion was issued. As to the defendant, the Official 
Solicitor, he was sued because Mr. Harrison had diced intestate 
and no grant of representation to his estate had been made 
up to the time when the plaintiff proposed to issue the writ. 
In such circumstances it has been settled practice since 
In the goods of Knight (1939), 55 T.L.R. 992, that a grant of 
administration ad /item may be issued to the Official Solicitor 
on the application of the intending plaintiff, and subject to 
an undertaking as to the Official Solicitor’s costs. The 
alternative procedure of a representation order under R.S.C., 
Ord. 16, r. 46, is not so convenient where the deceased's estate 
is to be the sole defendant. 


More important than this procedural speciality were the 
substantive points which counsel for the defendant was 
able to raise consequent upon the death of Mr. Harrison. 
Though a personal action no longer perishes with the person, 
the leading subsection in the Law Reform (Miscellaneous 
Provisions) Act, 1934 (s. 1 (1)), which enacted the survival 
of such actions, itself refers only to causes of action subsisting 
against or vested in the deceased at his death. The right of 
recovery, under s. 30 (2) of the Workmen’s Compensation Act, 
of compensation payments arises, however, only on payment 
of the compensation and each such payment gives rise to a 
new and separate cause of action. The 1947 payments in 
the present case could not, therefore, have fathered causes of 
action subsisting at Mr. Harrison’s death in 1944, 


Nevertheless s. 1 (1) does not stand quite alone. lor the 
Legislature, remembering no doubt that in many instances 
an act or omission does not in itself give rise to a cause of 
action unless damage is suffered, and that an interval may 
elapse between the act and the damage, provided by s. 1 (4) 
of the Law Reform Act that, ‘‘ where damage is suffered by 
reason of any act or omission in respect of which a cause of 
action would have subsisted against any person if that person 
had not died before or at the same time as the damage was 
suffered, there shall be deemed . . . to have been subsisting 
against him before his death such cause of action... as 
would have subsisted if he had died after the damage was 
suffered.” Barry, J., held that the present case was an 
instance of such delayed damage as brought the circumstances 
within the extension of s. 1 (1) effected by s. 1 (4). The 
plaintiff, when compelled to make the compensation payments 
to the postman, suffered damage by reason of an act or 
omission of the late Mr. Harrison, so that the cause of action 
for indemnity, although not in fact arising until a series of 
dates beginning in 1947, was deemed for the purpose of the 
Law Reform Act to have been subsisting at the death of 
Mr. Harrison in 1944. 


te 
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Two further points shortly dealt with in the judgment 
are of interest from the point of view of the limitation of 
actions. We have referred to Mr. Harrison as a tortfeasor, 
and so he was in respect of his unformulated liability to the 
postman and of the loss of services claim. But so far as 
the statutory indemnity was concerned, the learned judge 
had no hesitation in saying that the claim therefor was not 
a cause of action in tort. The significant thing to which the 
reader's attention may be drawn is the judge’s aside defining 
the position which would have arisen if the claim had been 
a matter of tort. Had that been the case, s.1 (3) of the Law 
Reform Act would have applied so as to rule out proceedings 
which were not either pending at the death (without benefit 
of any such notional extension as is applicable under s. 1 (4) 
with regard to the subsistence of causes of action) or, the 
cause of action having arisen not earlier than six months 
before the death, taken within six months after the grant of 
representation. The way in which this restriction is put 
by Barry, J., in the circumstances is that it would (if it 
applied) have prevented the plaintiff from making any 
claim in respect of payments of compensation made later 
than a date six months after representation was granted, 
At first sight this seems a surprising reading of the well known 
limitation provision in s. 1 (3). But on analysis the position 
seems to be as follows: any action in tort commenced 
against a deceased’s estate, notwithstanding that’ it may 
be permissible from the point of view of the cause having 
accrued within the six months immediately prior to the 
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death, must be commenced, if at all, by proceedings taken 
within six months of the grant. No action for consequential 
damage can be commenced before the damage has occurred 
even though the damage is actionable because of some act 
or omission which subsisted or is deemed to subsist at the 
death. Therefore tortious damage actually sustained mor 
than six months from the date of grant is statute-barred. 

As we have said, this point, important though it may Ix 
in other contexts, was academic in Post Office v. Official 
Solicitor. The action for indemnity was not a claim in tort. 
It was founded on a statute and so the appropriate limitation 
period was six years from the accrual of the cause of action. 
This limitation period was not without its effect on thi 
plaintiff's claim, however. The ordinary rule is that a caus: 
of action is not complete until every ingredient necessary to 
sustain it is present, and in the present case that meant 
that, for general purposes, a new cause arose afresh on each 
payment of compensation, as was admitted. Nevertheless, 
in the peculiar circumstances, as the learned judge had 
held, it was necessary, in order to admit the competenc: 
of the action at all, to pray in aid that subsection of th 
1934 Act which deemed the cause of action to be subsisting 
at Mr. Harrison’s death. The date of death, therefore, was 
the date which Barry, J., decided ought to be taken as that 
from which the limitation period of six years started to run, 
so that the plaintiff could not, in any proceedings, recove! 
compensation paid after 1950. This novel point of limitation 
law deserves the notice of practitioners in other connections. 


| ae P 


NEW INTESTACY RULES—II 


Tue increased rights of a surviving spouse under the Intestates’ 
Estates Act, 1952, which will apply on deaths on or after 
Ist January, 1953, were discussed ante, p. 719. The rights 
of the surviving spouse can be summarised as follows : 

(1) If the intestate leaves no issue and no parent or 
brother or sister of the whole blood or issue of such brother 
or sister, the surviving spouse takes the whole estate 
absolutely. 

(2) If the intestate leaves issue, the surviving spouse takes 
personal chattels, a statutory legacy of {5,000 with interest 
at 4 per cent., and a dife interest in half the residue. 

(3) If the intestate leaves no issue but a parent or brother 
or sister of the whole blood, or issue of such brother or 
sister, the surviving spouse takes personal chattels, £20,000 
with interest at 4 per cent. and half the residue a/solutely. 
The improved rights of the surviving spouse inevitably 

operate to the detriment of other relations. Under the former 
rules, if the intestate left no relations closer than grandparents, 
uncles and aunts or their issue, those relations benefited 
subject to the statutory legacy of £1,000 and the life interest 
of the surviving spouse in the balance. Under the new rules, 
if there is a surviving husband or wife nothing will pass to a 
grandparent or an uncle or aunt or a cousin, however large 
the estate. Secondly, if the intestate leaves issue and the 
estate does not amount to more than {5,000, the issue will 
take nothing under the new rules, whereas under the old rules 
they would have taken one-half of the residuary estate (after 
payment of the statutory legacy of £1,000) and the other 
half of the residuary estate (after such payment) on the death 
of the surviving spouse. It must be admitted that, having 
regard to the changes in the value of money since 1925, the 
increase in the statutory legacy from £1,000 to £5,000 which 
has had this result is not unreasonable. Thirdly, if the 


intestate leaves no issue but a parent, or a brother or sister 


of the whole blood or issue of such brother or sister and thi 
estate is under £20,000, the surviving spouse will take th 
whole to the detriment, for instance, of a brother. Further, 
if the estate is over £20,000 a parent or a brother, for example, 
will take one-half of the residue only. In other words, 
before fixing his rights the statutory legacy payable to the 
surviving spouse is increased from £1,000 to £20,000. It 
must be noted, however, that the parent or brother will 
obtain half of the diminished residue immediately, whereas 
under the old rules the surviving husband or wife had a life 
interest in the whole, which meant that the parent or brother 
would take no benefit until after the death of the surviving 
spouse. In the case of a parent this usually meant, and in 
the case of a brother it often meant, that there was no personal 
benefit, the benefit accruing to the parent’s or brother's 
estate after his death. 

Where there is a surviving husband or wife the former 
rights of a brother or sister of the half blood, or the issue of 
such a brother or sister, are extinguished. Assuming that the 
intestate left a surviving husband or wife, but no issue, no 
parent and no brothers or sisters of the whole blood or their 
issue, under the former rules brothers and sisters of the 
half blood took on the statutory trusts the residuary estate 
on the death of the surviving spouse. It is more difficult 
to understand why the surviving spouse should take absolutely 
in preference to brothers and sisters of the half blood than 
it is to understand why preference should be given over 
grandparents, uncles and aunts. 

Where the intestate does not leave a surviving spouse 
there is no change in the rules of inheritance. For example, 
gifts to issue and other classes of relations are on the statutory 
trusts, which means that those beneficiaries take who are 
living at the death of the intestate and attain the age of 
twenty-one years or marry under that age. The issue living 
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at the death of the intestate who attain the age of twenty- 
one years or marry under that age of any beneficiary 
under statutory trusts who predeceases the intestate, take 
per stirpes the share of their deceased parent. Similarly, 
where property is to be held under statutory trusts for issue 
of the intestate (for instance, if the intestate leaves no husband 
or wife) the statutory powers of advancement and maintenance 
contained in the Trustee Act, 1925, ss. 31 and 32, apply. 
It will be remembered that the statutory power of maintenance 
in s. 31 enables the personal representatives to pay to the 
parent or guardian of an infant, or otherwise to apply for his 
maintenance, education or benefit, the whole or any part of 
the income, the balance of the income being accumulated 
until the interest vests. 

The increase in the capital sums which will pass to a 
surviving husband or wife under the new rules may result in 
injustice if both husband and wife die within a short period. 
lor instance, if there is no issue of the marriage and the 
husband dies first, the whole, or the greater part, of the 
husband’s estate will pass to the wife. If she also dies 
intestate that estate or part will in turn pass to her relations, 
which may be very unfair on the husband’s relations. It will 
he remembered that, under the Law of Property Act, 1925, 
s. 184, where two or more persons have died in circumstances 
rendering it uncertain which of them survived, the deaths 
are (subject to any order of the court) presumed to have 
occurred in order of seniority. If this rule had been allowed 
to stand the effect would have been that the whole estate of 
the younger and either the whole or the greater part of the 
estate of the elder would have passed according to the rules 
applicable to the intestacy of the younger. In the case of 
uncertainty as to whether husband or wife survived, the 
1952 Act has laid down a particular rule which will operate 
fairly. This is to the effect that in such cases the intestacy 
rules will have effect as if the husband or wife had not 
survived the intestate. In other words, both estates will 
pass as if there had been no surviving husband or wife. 
Where there is no doubt about survivorship on a death 
intestate, the spouse inheriting should consider at once 
making a will or amending an existing will. In doing this 
the benefits acquired on intestacy must be taken into account 
and one hopes that there will not be many cases where the 
terms will be unfair to issue of the intestate or to the intestate’s 
other relations (in comparison, in particular, with benefits 
conferred on the survivor’s relations or friends). 


REDEMPTION OF LIFE INTERESTS 

Under the Administration of Estates Act, 1925, s. 48 (1), 
where the surviving husband or wife was entitled to a life 
interest in the residuary estate or any part thereof, the 
personal representative might, with the consent of the tenant 
for life, or if the tenant for life was the sole personal repre- 
sentative he or she might, with the leave of the court, purchase 
or redeem the life interest by paying the capital value thereof 
to the tenant for life. Thereafter, the residuary estate of the 
intestate might be dealt with or distributed free from such 
life interest. This power was useful (where the estate was 
over the value of £1,000) (a) for redeeming the life interest 
of the surviving husband or wife, where the intestate left no 
issue, or (6) for dealing with the life interest in half the residue, 
where the intestate left issue. It does not seem to have been 
used very frequently, possibly because it became exercisable 
only if the personal representatives thought fit and with the 
consent of the tenant for life. 

The Intestates’ Estates Act, 1952, introduces a new section 
(47A) into the Administration of Estates Act, 1925, and 
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repeals s. 48 (1). The new section provides that, where a 
surviving husband or wife is entitled to a life interest, he or she 
may elect that the personal representatives shall purchase or 
redeem that life interest. It will be remembered that the 
only case where a life interest will arise under the new rules 
is where the intestate leaves issue and so the surviving spouse 
takes a life interest in one-half after payment of the statutory 
legacy of £5,000. The personal representative has no option 
but to carry out the requirement of the surviving spouse by 
paying the capital value of the life interest and the costs of 
the transaction to the spouse or to the persons deriving title 
under the spouse. There is the advantage to the personal 
representative that he is then able to distribute the estate 
free from the life interest. 

The capital value, for the purposes of redemption, is 
calculated as follows: First, the annual value of the life 
interest is calculated on the assumption that the half of the 
residuary estate was, on the date of redemption, reinvested 
in 2} per cent. Consols. In other words, the value of the 
residuary estate must be determined (with the assistance of 
valuers if necessary) and the amount of interest which would 
be received calculated on the basis that one-half of the value 
of that estate was invested in 2$ per cent. Consols at the 
current price. Secondly, one must ascertain the capital 
amount which, if invested on that date in the purchase of an 
immediate life annuity through the Post Office Savings 
Bank, would purchase an annuity of the annual value 
calculated as above. (Tables of purchase prices of annuities, 
dependent on the current price of Consols and the age of the 
annuitant, are published by the Post Office.) Thirdly, the 
amount so ascertained is reduced, normally, by 5 per cent. 
If, however, the tenant for life is over eighty years of age a 
further deduction from that amount is made of 5 per cent. 
of it for each complete year by which the age exceeds eighty. 
In no case, however, may the redemption sum be reduced to 
less than one and a half times the annual value of the life 
interest ascertained according to the first rule. Subject to 
such reductions, that capital amount is the sum payable to the 
surviving spouse by way of redemption of the life interest. 
Thus, broadly, the principle is to ascertain the annual value 
of the life interest and to redeem it for the sum for which a 
similar annuity can be bought, less small percentages. 

The election can be made by the tenant for life only if the 
whole of the residuary estate consists of property in possession, 
but if the property is partly in possession and partly not in 
possession it may be treated as consisting of two separate 
life interests, so that the life interest in the property in 
possession alone may be redeemed. Presumably the object 
of this rule is to avoid any actual or notional sale of reversionary 
property. If the surviving spouse should die after the 
exercise of the election, but before effect is given to it, the 
redemption sum is calculated on the basis that redemption 
took place immediately before the death of the spouse, and 
payment is made to his or her personal representatives. 

In practice, no doubt, in the vast majority of cases, the 
personal representatives and a surviving spouse will make 
amicable arrangements. The manner of exercise of the 
surviving spouse’s election to have his or her life interest 
redeemed is important, however. It is exercised by notifying 
all of the personal representatives (other than the spouse 
himself if he is one) in writing. Where, however, the 
surviving spouse is the sole personal representative, written 
notice must be given to the Principal Probate Registrar and 
provision is to be made for keeping a record of such notices 
which will be available to the public. The election is normally 
exercisable only within twelve months from the date on which 
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representation to the estate is first taken out. The court 
may, however, extend this period if the surviving husband 
or wife satisfies the court that the limitation will operate 
unfairly, because (a) probate was first taken out and was 
subsequently revoked on the ground that the will was invalid, 
or () a question whether a person had an interest, or as to the 
nature of his interest, had not been determined when repre- 
sentation was first taken out, or (c) on account of some other 
circumstances affecting the administration or distribution 
of the estate. For the purpose of considering when representa- 
tion was first taken out a grant limited to settled land or 
trust property is left out of account and a grant limited 
to real estate or to personal estate is left out of account 
unless a grant limited to the remainder of the estate has 
previously been made or is made at the same time. 

Care should be taken to ascertain that redemption is in the 
interests of the surviving spouse before an election is made, 
as it cannot be revoked except with the consent of the 
personal representatives; presumably the representatives 
must consider whether the redemption is in the interests of 
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other beneficiaries before granting such a consent. Circum- 
stances vary greatly and so it is difficult to suggest when a 
surviving spouse should elect to have redemption. If he 
or she is interested only in receipt of income and the estate 
is well invested, it will be better not to seek redemption. 
On the other hand, it may be advisable to have an immediate 
capital sum which can be placed in non-trustee investments 
or used in some other way ; a material consideration may be 
that redemption will release further capital immediately 
for other beneficiaries. 

Perhaps it should also be noted that the power contained 
in s. 48 (2) of the 1925 Act, whereby the personal repre- 
sentatives might raise the statutory legacy of £1,000 or any 
part thereof on the security of the whole or any part of the 
residuary estate (other than personal chattels), has been 
continued in force and applied to the new statutory legacies 
of £5,000 or £20,000 as the case may be. There was also a 
similar power for raising the capital sum required for purchase 
or redemption of the life interest of the surviving husband or 
wife which remains applicable for redemption under the new 
rules contained in s. 47A, ante. J.G.S. 


ACCIDENTALLY CONTROLLED COMPANIES 


Ir is well known that Pt. IV of the Finance Act, 1940, was 
designed to frustrate the ingenious efforts of taxpayers who 
formed estate companies and the like with the express object 
of reducing the amount of estate duty payable on their death. 
The provisions are proverbially difficult, and many practi- 
tioners give them but little thought, knowing that when such 
schemes have been put on foot they will have been devised 
by experts. Unfortunately the provisions are very far- 
reaching, and may well affect the innocent as well as the guilty, 
so that after the client is dead it may well be found that 
either or both s. 46 or s. 55 of the 1940 Act applies notwith- 
standing that the company was never formed or manipulated 
with any desire to influence the duty position. It is this sort 
of case that the writer has called an “‘ accidentally ’’ controlled 
company. In a case which recently came before him the 
company had been formed by complete strangers long before 
the birth of anyone now interested. The propositus had first 
taken a few shares in it, then taken an interest in the manage- 
ment, and finally taken over as managing director: not 
unnaturally he had extended his shareholding from time to 
time, and his brothers and some family trusts had also 
acquired shares as they came on to the market. It was found 
that the company was certainly within s. 55 and only just 
escaped falling within s. 46. 

The object of this article is not to expound the law in detail 

that would require a book—nor is it to indicate when a 
company will or will not be within the provisions ; every 
case must be examined individually. It is rather to indicate 
the circumstances in which there is a danger that the Act will 
apply. Where there is the appearance of such a danger the 
proper thing to do is to have the matter examined in detail, 
if only to confirm that all is well. If it be said that this article 
is alarmist it may be said in reply that in Revenue matters 
it is better to be over-cautious than over-confident and cheaper 
in the long run to be safe than to be sorry. 


Income Tax Act, 1952. Section 256 


Before Pt. IV of the 1940 Act can apply at all it is necessary 
that the company concerned be one which is or has been under 
the control, or deemed to be under the control, of not more 
than five persons for the purposes of s. 256 of the Income Tax 


Act, 1952, bearing in mind that certain exceptions in that 
section concerned with companies in which the public have 
an interest do not apply for estate duty purposes. When 
s. 250 is examined it is found to cast a wider net than might 
be imagined. 

In determining whether a company is to be regarded as 
being under the control of five or fewer persons, it is provided 
that 

persons who are relatives of each other (by which is 
meant husbands, wives, lineal descendants, 
brothers or sisters) ; 
nominees and beneficial owners ; 
partners ; 
fellow beneficiaries under a trust or deceased estate ; 
are in each case to be regarded as one person. When this 
provision has been applied to any given case it will often be 
found, particularly ip the case of “‘ family businesses,”’ that 
a very large number of actual persons will reduce to a very 
small number of what may be termed “ composite persons.”’ 


ancestors, 


A company is deemed to be under the control of not more 
than five persons if 
any five or fewer such ‘ composite persons ’’ together 
exercise, or are able to exercise, or are entitled to acquire 
control over the company’s affairs, and in particular if 
they possess or are entitled to acquire the greater part of the 
share capital or the voting power of the company ; 
any five or fewer such ‘ composite persons’ together 
possess or can acquire either the majority of the issued 
share capital or such part thereof as would, if the income 
of the company were in fact distributed to its members (i.c., 
divided “‘ up to the hilt ’’) entitle them to receive the greater 
part of the amount so distributed ; 
on the assumption that the company is within the 
section more than half its income could be apportioned 
under s. 245 of the Income Tax Act, 1952, among five o1 
fewer such ‘‘ composite persons.”’ (This is an entertaining 
piece of legislation because one has to proceed by assuming 
that which one is trying to prove.) 
It is not proposed here to elaborate upon these provisions 
but to leave the matter in this way. If, when relatives, 














November 15, 1952 THE 


partners, etc., have been amalgamated into ‘ composite 
persons ’’ it appears that any five or fewer of such persons 
taken together fall within any one of the three above criteria 
then the company is most probably within s. 256: at any 
rate, the possibility is sufficient to make a close investigation 
advisable. Speaking very generally it will be found that 
almost all ‘‘ family businesses’’ are within the section, as 
are many local companies where the ordinary shares are 
largely held by those who manage the business and only the 
prior charges are held by the general public. 


Finance Act, 1940. Section 46 


If a company is caught by s. 256 then it is, as it were, eligible 
to be caught by s.46. That section applies where the deceased 
has made to a company a transfer of any property (other than 
an interest limited to cease upon his death or property which 
he transferred in a fiduciary capacity imposed other than 
by a disposition made by himself) and where the company 
is one which has fallen within the ambit of s. 256 at any time 
between the transfer and the death. 

It was decided in St. Aubyn v. A.-G. (No. 2) [1952] 
A.C, 15 that a cash subscription for shares was not a “‘ transfer 
of property,” but this has been abrogated as regards deaths 
after 9th July, 1952, by s. 72 (2) of the Finance Act, 1952, so 
that the present position is that s. 46 will apply in every case 
in which the deceased has directly or indirectly or by associated 
operations transferred to the company, by any disposition, 
trust, covenant, agreement or arrangement, any property 
whatever, whether real or personal, corporeal or incorporeal, 
other than an interest limited to cease on his death unless the 
transfer was made in a fiduciary capacity as defined above. 
Thus, to take examples at random, if the deceased subscribed 
for shares in the company for cash or otherwise, lent money to 
the compaiy, or purchased debentures of the company in the 
open market and then consented to a variation of his rights 
thereunder (see s. 59), and if the deceased had, within five 
years immediately preceding his death, received benefits from 
the company, then s. 46 will apply notwithstanding that the 
transfer may have been made many years earlier. 

Of course, it is not to be assumed that if s. 46 does apply 
the results will necessarily be catastrophic. The liability 
will depend primarily upon the proportion which the benefits 
derived by the deceased from the company bear to the net 
income of the company, and may well be limited by the 
provisions of s. 51. In many cases it will be found that the 
prospective liability is not really worth worrying about ; 
indeed, there are many cases where, although s. 46 applies, 
it is not invoked by the Crown. In other cases, particularly 
‘family businesses,’ the prospective liability may be great 
enough to warrant some action: unfortunately there is often 
not a great deal that can be done. 

The simplest method of retrieving the position, which is 
not one that will always commend itself, is for the propositus 
severely to limit the benefits which he derives from the 
company and then to survive for five years after such limitation. 
(But see ss. 47 and 48 for difficulties in the way of this.) 
It is not sufficient to ensure that the company ceases to be 
within s. 256 because it is enough that it has been within that 
section at any time since the transfer. Nor is it sufficient to 
put the company into liquidation and to form another on 
similar lines, because the propositus would then be deemed to 
have made a transfer to the new company (see ss. 58 (2) 
and 59). It does seem, however, that something might be 
done by forming a new company which is not within s. 256, 
but in most cases, having regard to the width of s. 256, this 
is easier said than done. 
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Perhaps the incidence of s. 46 may be summed up in this 
way. It is very easy indeed for a company “ accidentally ”’ 
to come within its provisions : when a company is so caught 
there is not a great deal that can be done about it apart from 
a major reconstruction, which is not always possible, let alone 
practicable. On the other hand, in many cases the effects of 
coming within s. 46 are not necessarily very serious, although 
every case should be examined to determine the possible 
results. 


Section 55 

Section 55 differs in all three respects from s. 46. It is not 
quite so easy to be caught under it, but if a company is caught 
it can usually be extricated fairly easily, at any rate if the 
propositus lives for five years at least after the necessary 
steps are taken. Furthermore, it is usually worth taking 
those steps because the results of s. 55 are generally fairly 
unpleasant. 

As before, the section cannot apply unless the company 
is within s. 256 of the Income Tax Act, 1952, but in this case 
it is necessary that it should have been within that section 
during the five years preceding the death. Hence it is some- 
times possible to take avoiding action which will be effective 
after five years by dissipating control among more than five 
“composite persons.”” But in practice there are easier 
methods. Also, by s. 55 (4) the section cannot apply to any 
share or debenture of a class as to which permission to deal 
has been granted by the committee of a recognised stock 
exchange in the United Kingdom, and dealings in the ordinary 
course of business have been recorded during the years 
ending with the death. Sometimes this will provide a way 
out, although, of course, it entails turning the company 
into a public one, if it is not already such. 


Subject to this the section will apply where at any time 
within five years of the death the deceased has— 


had control of the powers of voting on all questions or on 
any particular question . . . which if exercised would have 
yielded a majority of the votes ; 

capacity to exercise or to control the exercise of . . . 
the powers of a board of directors or of a governing director, 
powers to nominate a majority of the directors or a governing 
director, powers to veto the appointment of a director 
or powers of a like nature ; 


been in beneficial enjoyment of more than half the total 
dividends or debenture interest for the period in question. 
Provision is made to include interest and declared dividends 
which the deceased might have received but did not 
(see ss. 47 and 48) ; 

been in beneficial enjoyment of half the issued capital or 
debentures of the company but only if no one other person 
had at that time control of the company. 


Of these four criteria the last three are reasonably clear 
for the limited purposes of this article. Furthermore, it is 
fairly obvious what sort of action should be taken to ensure 
that any or all of them will cease to operate. The articles of 
association may be altered, or the propositus may have to 
sell some of his holding, or, alternatively, he may be able to 
procure the issue of further shares to others and so redress the 
balance. The first test—control of the voting power 
requires fuller treatment, although it is not possible to do 
much more than to indicate the difficulties. 

Firstly, the control need not be direct—it is enough if it 
can be exercised through a nominee or a holding company. 
Secondly, the control need not be enjoyed exclusively by virtue 
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of shareholding : if A has exactly half the shares with voting 
rights and is chairman with a casting vote, he has control. 
It would be otherwise if he had no casting vote, although, if 
there were no other classes of shares or debentures the section 
would apply by reason of his moiety. Thirdly, it is enough 
if the propositus has not control but might obtain it: thus, 
if he could get control by increasing his voting power by 
splitting his holding among nominees it is enough. (But he 
would not have such power if the directors had an absolute 
power to refuse transfers.) Fourthly, if different classes 
of shares have voting powers upon different questions, it is 
enough that there is control of one set of questions. 

It is not necessary that the propositus should be able to 
exercise voting power ; it is enough if he can control it. It 
follows that a principal controls the voting of his nominee 
and a sole beneficiary absolutely entitled controls that of his 
bare trustee. So one or two or more joint beneficiaries 
absolutely entitled control a proportionate part of the voting 
power, at any rate on a poll, since the coming into force of 
s. 138 of the Companies Act, 1948. Both mortgagor and 
mortgagee have power of control: the mortgagee has it whilst 
the debt is outstanding, but the mortgagor may assume it at 
any moment by redemption (at least in most cases). The 
case of beneficial joint holdings does not seem as simple as 
the books pretend : it is said that each holder has a propor- 
tionate measure of control because he can demand that the 
holdings be split ; one does not quarrel with that. It is also 
said that the senior has control of all because he can exercise 
the voting power. This may well be so on a show of hands, 
but on a poll could not the junior holders obtain a mandatory 
order on him to split his votes under s. 138 of the Companies 
Act ? 

Finally, it is most important to consider the position of 
active trustees, particularly where a “ family business ”’ 
is under examination. Very frequently shares in such a 
business are held on family trusts and very often a senior 


A Conveyancer’s Diary 





SOLICITORS’ 





November 15, 1952 


JOURNAL 


member of the family with a large personal holding in the 
company is a trustee. If his own and the trust holding are 
viewed together, he may be in control where he would not 
otherwise be. It is provided by the combined effect of 
ss. 55 (5) and 58 (5) that control which a person has in a 
fiduciary capacity only, which fiduciary capacity was not 
imposed under his own disposition, shall be disregarded. 
Consider a company with an issued capital of £10,000 in 
which the voting power is in 4,000 ordinary shares of £1, 
of which X holds 1,250 for himself and 1,900 as a sole active 
trustee. Is he in control? Green (2nd ed., p. 263) seems 
to suggest not, but with respect, how can it be said that he 
exercises control in a fiduciary capacity only when he only 
has such control by adding the two holdings together. If 
there had been 2,100 trust shares there would, it is submitted, 
have been a better case against the application of the section. 
The question is a very open one, but the moral is obvious— 
all danger can be obviated by the simple expedient of retiring 
from the trust. 

Another difficulty arises where the propositus is a joint and 
not a sole trustee. There is a tendency to attach importance 
to whether or not he is first-named trustee and so exercises 
the voting power : but, as has been said, the test is not exercise 
but control. Suppose that the above example occurs with 
the difference only that X is a joint trustee with Y, whose name 
appears first on the register. A proposition is put to a meeting 
of the company. X thinks that it is for his own benefit and 
also, quite bona fide, thinks that it is for the benefit of the 
trust: Y thinks that it is not for the benefit of the trust. 
Unless X and Y obtain the directions of the court the trust 
shares are not voted at all and X carries the day with 1,250 
votes out of 2,100. Is not X in control? Again, it is a 
difficult matter, but prudence shows that in such a case X 
would do well to resign from the trust if he does not want s. 55 
to apply on his own death. ee 


TRUSTEE ABROAD REMOVABLE AGAINST HIS WILL 


THE statutory power of appointing new trustees, which 
was considered in some of its aspects recently in Re Power’s 
Settlement Trusts [1951] Ch. 1074, has once again been the 
object of judicial observation. In the case decided last year 
the question was whether a person nominated by the trust 
instrument could appoint himself an additional trustee of 
the settlement under s. 36 (6) of the Trustee Act, 1925, and it 
was held by the Court of Appeal that he could not do so. 
In Re Stoneham Settlement Trusts [1952] W.N. 455 two 
questions arose—whether a trustee who remains out of the 
United Kingdom for more than twelve months and who thus 
makes himself liable to be removed from the trusts can 
be so removed against his will, and whether his concurrence 
in the appointment of any trustee appointed in his place 
is necessary. 


Section 36 (1) of the Act of 1925 provides for the appointment 
of trustees in seven cases, viz., when a trustee (a) is dead, 
(6) remains out of the United Kingdom for more than twelve 
months, (c) desires to be discharged from all or any of the 
trusts, (d) refuses to act therein, (e) is unfit to act therein, 
(f) is incapable of acting therein, or (g) is an infant. In any 


such case, and subject to the statutory limit on the number of 
trustees, the person nominated for the purpose by the trust 
instrument or, if there is no such person or no such person 


able and willing to act, the surviving or continuing trustee 
or trustees, may by writing appoint one or more other persons 
to be a trustee or trustees in the place of the trustee so dying, 
etc. In Re Stoneham A and B were the trustees of a settle- 
ment, and A (as was admitted by him) had been out of the 
United Kingdom for more than twelve months at the time 
of the appointment whereby B, in exercise of the statutory 
power, appointed P and Q to be new trustees in the place 
both of A and of B, who thereby retired. As already 
mentioned, the objection to the validity of this appointment 
was that A did not wish to retire or, alternatively, that his 
concurrence to the appointment of P and Q was necessary. 


On the first point, A’s objection was supported by the 
views expressed by text-book writers. In Underhill on 
Trusts and Trustees, 10th ed., p. 449, it is questioned whether 
a person may be displaced under s. 36 (1) on the ground 
of absence abroad, and a similar doubt is expressed in a 
footnote on p. 422 of Lewin on Trusts, 15th ed. The doubt 
in Underhill is supported by a reference to s. 36 (8), which 
will require consideration in connection with the second 
question in the present case; but as regards this question 
the view expressed by Danckwerts, J., was that s. 36 (1) by 
itself was quite clear on the point, and he could see no founda- 
tion for the doubts of the text-book writers : in his judgment 
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a trustee remaining out of the United Kingdom for more than 
twelve months can be removed under s. 36 (1) against his 
will. 

The other question—whether A’s concurrence to the 
appointment of P and Q was necessary—was one of greater 
difficulty. There was no direct authority in point, but the 
question had a certain history. Section 36 of the Trustee 
Act, 1925, is largely a re-enactment of s. 31 of the Conveyancing 
Act, 1881, and certain later statutory provisions. Before 
1881 it had been decided in reference to express powers 
that a power of appointing new trustees conferred upon a 
continuing trustee could not be exercised by a trustee who 
retires by the instrument of appointment ; such a retiring 
trustee was held to be not a continuing trustee for this purpose. 
This was so decided in Travis v. Illingworth (1865), 2 Dr. & Sm. 
344, and although some doubt as to the correctness of that 
decision was expressed in Re Glenny & Hartley (1884), 25 
Ch. D. 611, it was followed in Re Norris (1884), 27 Ch. D. 333. 
These were decisions on the construction of express powers, 
but doubtless the same construction would have been given 
to the statutory power now contained in s. 36 (1) of the Act 
of 1925 had it not been provided by s. 31 (6) of the Act of 
1881 (now s. 36 (8) of the Act of 1925) that “ the provisions 
of this section relative to a continuing trustee include a 
refusing or retiring trustee, if willing to act in the execution 
of the provisions of this section.’’ This last provision made 
it possible to exercise the statutory power in circumstances 
where, if Travis v. Illingworth and Re Norris had been applied 
thereto, an application to the court would have been necessary, 
by providing expressly for the common case of the appointment 
of trustees by a single retiring trustee. But it was this 
provision which was seized on by A in the present case as 
support for his argument that his concurrence to the new 
appointment was necessary. 

For the purpose of the extended meaning‘given to the 
expression ‘‘ continuing trustee’”’ in s. 36 (1) by s. 36 (8) 
A was not a “refusing trustee,’ since although resident 
abroad he was willing to act in the trusts; but was he, as a 
person who was being removed under s. 36 (1), a “ retiring 
trustee ’’? This was a point on which there was no direct 
authority to bind the court, but it had been considered in 
Re Coates to Parsons (1886), 34 Ch. D. 370. Objection was 
there taken by means of a vendor and purchaser summons to 
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an appointment under s. 31 of the Act of 1881 of a trustee in 
place of a trustee whg had been abroad for more than twelve 
months, on the ground that that trustee had not been joined 
as a party to the appointment. North, J., in the course of 
his judgment, said that if he had (in effect) been dealing with the 
power now contained in s. 36 (1) of the Act of 1925 alone, 
without reference to any other subsection of that section, 
he would have come to the conclusion that “ the persons 
who were continuing to act as trustees had the power of 
appointing new trustees, without the concurrence of a person 
who was ceasing to be a trustee by virtue of the appointment.” 
He then went on to consider the particular case before him, 
which in his judgment was settled by the provision which 
now appears as s. 36 (8) of the Act of 1925: that provides, in 
effect, that a continuing trustee includes for certain purposes 
a refusing or retiring trustee, but only if such person is willing 
to act in the execution of the relevant provisions, and in the 
case before the court North, J., held that it had not been shown 
that the trustee who was removed was so willing. The validity 
of the appointment was thus upheld. 


That case having been decided on its facts, there was 
nothing in it at variance with the prima facie conclusion on 
the effect, in the given circumstances, of s. 36 (1) and (8) 
which Danckwerts, J., thought was the proper one to reach, 
viz., that a person who is compulsorily retired from a trust is 
not a person who retires, and is not, therefore, a retiring trustee 
within the meaning of s. 36 (1) as extended by s. 36 (8), 
at any rate in the case of an appointment of a trustee in the 
place of one who has been removed because of his absence from 
the United Kingdom for twelve months or more. That meant 
that, in the actual case which had arisen in Re Stoneham, 
the concurrence of A was not necessary to the validity of the 
appointment of P and Q. 


Although expressly limited to the circumstances of the case, 
it would appear that exactly the same reasoning would apply 
to a trustee superseded for refusal to act in the trusts of the 
settlement. It would not be open to such a trustee to insist 
on being consulted concerning, or joined in, an appointment 
of a trustee in his place made in exercise of the statutory 
power. That appears to be the only other case of the seven 
covered by s. 36 (1) to which the present decision could be 
relevant. , “ABC” 


SERVICE OCCUPATION OR SERVICE TENANCY ? 


Torbett v. Faulkner [1952] 2 T.L.R. 659 ; post, p. 747, (C.A.) 
is yet another case in which, indirectly no doubt as a result of 
rent control legislation, the owner of a house exclusively 
occupied by someone else who was paying for whatever 
rights he enjoyed, asserted, while the other denied, that no 
tenancy has been created. In Facchini v. Bryson [1952] 
1 T.L.R. 1386; 96 Sor. J. 395 (C.A.), Denning, L.J., observed 
that in recent cases where the occupier had been found to be 
a (mere) licensee there had been “‘ something in the nature of 
a family arrangement, an act of friendship or generosity which 
negatived the idea of a tenancy ”’ (the ‘‘ Notebook ”’ on various 
occasions suggested that there was usually an atmosphere of 
“T’m doing this for you, though I wouldn’t be doing it for 
anyone else,’’ about the transaction). Facchini v. Bryson was 
a master-and-servant, not a family arrangement, case, and 
the employer failed to negative the idea of a tenancy ; but 
Torbett v. Faulkner, another master-and-servant case, 
emphasises the fact that the learned lord justice was far from 


intending to suggest that something in the nature of a family 
arrangement was necessary if the occupier were to fail. 

In Facchini v. Bryson the court had had before it a written 
agreement between master and servant by which the employer 
agreed to permit the employee during the continuance of 
the agreement to occupy the house claimed in the action, “ but 
nothing in this agreement shall be construed to create a 
tenancy between the employer and the assistant,’’ while 
other clauses obliged the employee to keep the interior in 
good condition, to permit inspection, not to assign or sublet 
or part with possession, and to pay 11s. a week for the use and 
occupation of the premises. It was held that this agreement 
indicated that the occupier had the rights of a lessee, notably 
the clauses providing for inspection and prohibiting alienation. 
The agreement about how it should be construed could not, 
of course, bind the court. I once heard the observation made, 
in the Court of Criminal Appeal, that an accused person would 
not completely answer a charge under the Larceny Act, 1916, 
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s. 26 (2), by showing that the alleged implements of house- 
breaking found in his possession by night were each of them 
labelled “‘ This is not a jemmy.”’ 

What the plaintiff claiming possession has to do in 
these cases is, as has been clearly pointed out in 
Errington v. Errington [1952] 1 T.L.R. 231 (C.A.) and 
Cobb v. Lane [1952] 1 T.L.R. 1037 (C.A.), to prove 
circumstances negativing an intention to do more than 
confer a personal privilege with no interest in the land. 
There can, of course, be no limit to the variety of such 
circumstances, and in TJorhett v. Faulkner the narrative 
actually begins with the plaintiff winning £8,000 in a football 
pool. He thereupon decided to form a company to carry on 
a business at Cardiff, and he engaged the defendant to work 
for the company, the defendant, who lived in a council 
house at Pontypridd, stipulating that a house should be 
found for him at Cardiff. The house was found and was 
bought by the plaintiff in his own name, and actually 
occupied by the defendant for a few weeks before the forma- 
tion of the company; after that, the company paid him 
“£12 a week less {1 10s. for the house,’ on which he paid 
the rates. He left his employment some six months later, 
the company then being in difficulties; and when the 
plaintiff demanded possession, laid claim to a (protected) 
tenancy. 

The defendant may well have felt that the basis of, or an 
essential feature of, the whole arrangement by which he 
gave up the tenancy of his house at Pontypridd—not a 
protected tenancy, it is true, if the house was one in respect 
of which the council were obliged to keep a housing revenue 
account, but a safe proposition as regards security of tenure 
—was that he should have equal security. But he was 
unable to satisfy the county court judge that “ more than a 
personal privilege, with an interest in land,’’ had been 
intended. Denning, L.J., saw no reason for disturbing this 
decision, in spite of the county court judge’s unfortunate use 
of the expression “‘ not an ordinary tenancy ’’ to describe the 
defendant’s position. (Those of us who have had to advise 
in such cases will be reminded of the difficulty of finding an 
expression aptly to characterise the status in positive terms : 
a “‘ right of permissive occupation ”’ is accurate but clumsy.) 
Romer, L.J., read the judge’s note as meaning that he found 
as a fact that the defendant was to reside in the bungalow 
while employed by the company, and approved the decision 
that this gave the defendant a licence to occupy it for a 
particular purpose and nothing more. (The learned lord 
justice’s opening statement : “‘ Usually when the owner of a 
house allows somebody to enter into occupation of it and he 
does so, it is under the terms of some written agreement .. .” 
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may strike county court practitioners as open to question, 
even if Maley v. Fearn (1946), 91 Sor. J. 67, and Shreeve v. 
Hallam (1949), 93 Sor. J. 771, be treated as authorities for 
the proposition that a rent book is the equivalent of a written 
agreement.) Evershed, M.R., said that apart from one point, 
he might, if he had tried the case at first instance, have come 
to a different conclusion ; but did not, of course, suggest that 
apart from that point he would have disturbed the finding. 


I will mention that one point (which was also dealt with 
in the other judgments) presently ; in the meantime I would 
observe that one test, favoured by Somervell, L.J., in 
Errington v. Errington and by Denning, L.J., in Cobb v. Lane, 
namely, that of the assignability or transferability of the 
occupier’s rights, was not applied in this case. It may, 
indeed, not have been necessary ; but possibly if the learned 
Master of the Rolls had visualised an offer being made to 
the defendant of a cheaper house during his employment with 
the company, and his probable reaction to a suggestion that 
he should assign his “‘ tenancy’ of the house claimed to a 
friend, he would have had less doubt about the correctness of 
the inference drawn in the court below. 


The other point was this: the defendant had occupied the 
house under an agreement with the company and not with 
the plaintiff personally ; the company had no estate or 
interest in the land at all; it had nothing out of which it 
could carve a tenancy. It was, said Denning, L.J., in this 
respect in the same position as a requisitioning authority ; 
no doubt the learned lord justice had three decisions to which 
he had referred in his judgment in Errington v. Errington in 
mind. Evershed, M.R., likewise pointed out that when any 
payment or its equivalent was made by the defendant it was 
being made to the company, which had no interest in the 
property and could not therefore grant one to the defendant. 
But, it may be asked, is the analogy drawn by Denning, L.J., 
altogether sound ? The occupiers of requisitioned properties 
are complete strangers to the owners thereof, who often do 
not want the occupiers there at all. One would have liked 
to see this issue in Torbett v. Faulkner fought out on a 
plea that the plaintiff and the company were either principal 
and agent, or cestui que trust and trustee, the plaintiff being 
estopped from denying that the agreement was one between 
him and the defendant by which (if the intention were not 
negatived by circurhstances) a tenancy agreement was 
created. At all events, I suggest that too much reliance 
should not be placed on this new authority by companies 
who are willing and anxious to provide their employee with 
living accommodation but who are not prepared to risk the 
bringing into being of tenancies. R.B. 


HERE AND THERE 


PERSONAL JUSTICE 
Ir must be the food. After all, homo est quod est, as the Latin 
punster put it, and as long as we go on swallowing gratefully 
any little scraps of processed unmentionables that happen 
to be lying around we can scarcely expect to be game for a 
full, rich life. Now the French by contrast obviously are, 
and it must be the food which, in importance, they rank 
quite a long way ahead of television and other little factory- 
made nick-nacks. Their meals are square, their lives rotund, 
and since law is the reflection of life, even if it is sometimes a 
distorting mirror, you can see it at once in their courts. 
Over here, on ration-book diet, “‘ the famous Q.C.,’’ as he 
once was, the household word, the newspaper reporter’s 
stand-by, the name to conjure with, has become utterly 
extinct. Queen’s Counsel indeed there still are, but their 


manner is so restrained, their tone so confidential, that the 
superior courts nowadays are more like a waxworks than a 
theatre. But the soul of the famous Q.C. goes marching on in 
France, rhetorical, declamatory, rumbustious as in our high 
rump-fed Victorian noontide. Still, we must remember that 
anyhow our respective courts are, and always have been, 
trying to do different things. Our criminal law tells us we 
are to try a fact and try it within the limits of certain rules 
just as we hunt a fox or contend in packs for the direction of a 
leather-covered bladder within the limits of certain rules ; 
so with us the judge must act rather as a referee to see that the 
rules are observed. In France they are trying not a fact 
but a person, and if he is to be found guilty the court must 
arrive at a conviction intime of his culpability ; so there the 
field of inquiry ranges over his whole background and 
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To Owners of Income-Producing Business & Industrial Properties 








LEOPOLD FARMER & SONS (THE INDUSTRIAL PROPERTY SPECIALISTS) 


have for many years specialised in the management and collection of rents. In view of to-day’s complexities of property 
management, i.e., repairs, licences, taxation, rating, etc., they are expanding their Management and Rent Collecting Departments. 


LEOPOLD FARMER & SONS (Est. 1877) Auctioneers and Surveyors 
46 GRESHAM STREET, LONDON, €E.C.2. MONarch 3422 (8 lines) 
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PECKHAM ROAD, LONDON, S.E.5 ALL THE ALL 
Telegrams : “ Psycuouis, LONDON” ANIMALS Pp D S$ A TREATMENT 
Telephone: ROpNEY 4242 (2 lines) TREATED @ ® @ e FREE 

A Private Hospital for the Patron : H.R.H. The DUCHESS OF KENT 

Founded in 1917 by Mrs. M. E. DICKIN, C.B.E. 
ro hy Aen sc and Hon. Treasurer : The a Hon. LORD BRABAZON OF TARA, P.C., M.C. 
er THE ONLY ORGANISATION ESTABLISHED EXCLUSIVELY FOR 
Completely detached villas for mild cases. THE FREE TREATMENT OF SICK ANIMALS OF THE POOR 
Voluntary Patients received. Fifteen acres of 
grounds. Hard and grass tennis courts, putting Nearly 1,000,000 Cases Treated Annually 
greens. Recreation Hall with Badminton Court, 
and all indoor amusements. Occupational THE PEOPLE’S DISPENSARY FOR SICK ANIMALS 
therapy. Calisthenics, Actino-therapy, pro- 4 
longed immersion baths, shock and all modern P.D.S.A. House, Clifford Street, 
forms of treatment. Chapel. London, W.I. (Tel. Regent 6916) 
Resident Physicians and Visiting Consultants Incorporated by Special Act of Parliament 
An Illustrated Prospectus, giving fees, which 
ave reasonable, may be obtained upon application 
to the Secretary Boys: Cobham, Surrey Girls: Dogmersfield Park, Hants 
The Convalescent Branch is Hove Villa, 
— REED’S SCHOOL 
” (Founded 1813) 
The National Association of Discharg 
. 9 The School provides a boarding school education for fatherless children and meets the 
Prisoners’ Aid Societies (Incorporated) cost of all their clothes. Candidates must —, an —— ee ee School 
. work, and full details concerning entrance will supplied by the Secretary. Sub- 
Funds and Legacies Needed Urgently scriptions and Donations are urgently needed, and Legacies for Investment would be 


All Local Societies at H.M. Prisons are associated with of lasting benefit to the School. 
Vv: cases inistered 
paket Comins Halon PHILIP HORTON, Secretary, REED’S SCHOOL 


a. 32 QUEEN VICTORIA STREET, LONDON, E.C.4 
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_ MISS SMALLWOOD’S SOCIETY, tancaster House, MALVERN 
Solicitors 
, | 
Clerks REAL LEATHER BriefCase JEWELS 
Pension AMAZING VALUE 
Fund TRIPLE LOCK VALUED 
aa FOR 
is at the service of HANDLE 
spe ; TWO DIVISIONS PURCHASE 
Solicitors who desire 
to provide pensions for Price £2 ° 16°6. PROBATE OR 
P 4 P 3 Divisions 12/- extra INSURANCE 
their staff oes eee es Coeven, “2p el cen” 
Send fe spectus now Di . ty oy gage > ga p Ragga 
re oe ee a” strong gusset. will surely last a lifetime. A R j% I E R LTD : 
2 STONE BUILDINGS, LINCOLN’S INN picasa Profeeioney’ Ret nd Gusra tee.” neat STREE W 
, so Game 4 175 NEW BOND STREET, W.1 
LONDON, W.C.2__Tel.: Chancery 6913 | MAYLORDER ‘°° ‘Wancuesten 








Please mention ‘“‘ THE SOLIcIToRS’ JOURNAL ” when replying to Advertisements 





746 (Vol. 96} THE 


personality, an intrusion which the English would certainly 
feel was unwarrantable. The whole recent development of 
French criminal law has been in the same direction. That, of 
course, is why in crimes passionels the proportion of acquittals 
tends to be, to the English idea, so startlingly high. It 
came to startle even the French lawyers in the period 
between the wars. At the Seine Assizes, for instance, the 
juries could hardly be persuaded to convict at all. It was 
concluded that this arose from the juryman’s instinctive and 
universal mistrust of judges and their scale of sentences, 
so, by way of reassuring the jury, the idea was introduced 
of allowing them, after verdict given, to retire with the judge 
and his two assessors to debate the penalty. This was to be 
fixed by a majority vote of the twelve juryman and three 
jurists voting per capita. Now, as anyone addicted to French 
films is well aware, there are seven jurymen, elevated by 
this time to the rank of lay assessors, and they retire with the 
judge and his assistants for all purposes. 


“CRIME PASSIONEL” 


The recent trial and acquittal at the Rheims Assizes of the 
lady who shot her husband dead on the ground of infidelity 
on the morrow of his appointment as Minister of Youth 
and Sport followed the traditional pattern of French assize 
court procedure, tremendous effects by counsel apostrophising 
the accused and other parties concerned, demonstrations by 
the public in court, frantic cheering in the street outside by 
crowds of some thousands standing five deep. What will, 
however, take by surprise the English, who never seem to be 
able to get it into their heads that France is a stronghold of 
family respectability, is the fact that all the enthusiasm was 
for the wife and all the execration for ‘‘ the other woman.” 
You remember the conversation between Fabrice and Linda 
in Nancy Mitford’s “‘ The Pursuit of Love’: ‘‘ ‘ The English 
are a drunken and incontinent race, it is well known’; ‘ They 
don’t know it, they think it’s foreigners who are all those things.’ 
‘French women are the most virtuous in the world,’ said 
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Fabrice, in the tones of exaggerated pride with which 
Frenchmen always talk about their women.’’ The Rheims 
affair was tragedy, but just about the same time there was a 
crime passionel which might easily have come straight out 
of one of the lighter French films—it was nature imitating art 
with a vengeance. A young bride on her honeymoon found 
that she and her husband were being followed about wherever 
they went by a tall, attractive, baleful-looking blonde. Her 
husband denied all knowledge of her, but when, on the train 
home to Paris, she got into the same compartment and the 
bride asked her what she wanted, she answered: “ To tell 
your husband he is a cad for abandoning me after promising 
marriage.” The husband denied it; the argument lasted 
all the way to the terminus, where the jilted rival concluded 
the discussion by falling on her successor victoriously with 
fist and claw. In the subsequent court proceedings she got 
off with a nine days’ suspended sentence. 


SECOND SIGHT IN DETECTION 


In the investigations which are still proceeding not too 
hopefully at Lurs the French detectives may be said to be 
leaving no avenue of inquiry unexplored. Their latest ally 
in the Drummond murder hunt has been a clairvoyante from 
Grenoble, who claimed to have established by means of 
a pendulum and a numbered dial that the criminal was a 
lunatic who would go back to the scene of the murder at the 
full moon. So at the last full moon the police and the 
astrologer and a photographer spent the night ambushed in the 
undergrowth there. From nine till dawn they waited, but the 
occult utterly failed to justify itself and the investigators 
are back again on the pedestrian track of this worldly procedure. 
Still, maybe we ought not to smile too broadly. During the 
late war, I believe, there was an astrologer on the Government’s 
pay roll here, apparently on the ground that, as Hitler was 
guided by astrology, a study of its conclusions would give us 


advance information as to his next move. 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL.] 


Costs in Local Inquiries: Decision of the Minister of 
Housing and Local Government 

Sir,—Where a local inquiry is held at the instance of the 
Secretary of State, the Minister of Transport and any Board 
or Commissioner within the meaning of the expression 
“ Department ”’ under s. 290 (8), Local Government Act, 1933, 
a discretionary power is reserved to the department under 
subs. (5) to “‘ make orders as to the costs of the parties at any 
such inquiries, and as to the parties by whom such costs shall 
be paid, and every such order may be made a rule of the 
High Court on the application of any party named in the order.”’ 


In view of the rarity of these orders in recent years, it was 
thought fit, in January, 1951, to call the attention of the then 
Minister of Town and Country Planning to the provisions of 
the subsection, and to inquire whether ministerial policy might 
not be justifiably altered to suit present circumstances, particularly 
bearing in mind the type of situation likely to arise under current 
planning legislation through no fault of members of the public 
intimately concerned. 

Examples, thought to qualify for the attention of the Minister, 
included :— 

(1) Lack of wisdom on the part of certain planning 
authorities in the consideration of planning applications, 
resulting in the unnecessary expense and trouble of appeal ; 
a state of affairs to be deduced, it was thought, from previous 
ministerial circulars. The possibility of irresponsible appeals, 
however, could not be overlooked. 

(2) The revocation of existing planning permission by order 
in cases where the planning authority had, with a full sense 
of responsibility, granted that permission, only to change their 
minds in favour of alternative development shortly afterwards. 


There have been cases in point. It is suggested that the 
victim of administrative action of the kind mentioned suffered 
particular hardship and that the payment of his costs in 
objection to the orgler would be a justifiable charge against 
the authority concerned. 

(3) Compulsory purchase orders giving rise to the hearing of 
objectors where representations might be a most necessary 
preliminary to the consideration of the order by the confirming 
authority, if the principles of natural justice were to be 
observed. 

Other examples may occur to readers, and in a comprehensive 
memorandum to the Minister on the subject, the day-to-day 
experience in this field of professional practice and the actions 
forced upon developers of land in the preservation of their 
interests were freely quoted. in support of argument in favour 
of greater elasticity in the making of orders for costs. 


In a recent reply on behalf of the Minister of Housing and 
Local Government, as successor to the Minister of Town and 
Country Planning, to which I am courteously permitted to refer, 
it was said that these representations had been considered with 
a careful and rather lengthy examination of the Minister’s policy 
about costs. ‘‘ As a result of twelve months’ observation of 
cases in which costs have been asked for by either side,’’ the 
letter stated, ‘‘ it has been apparent that the burden of a policy 
of awarding costs more freely would weigh heavier on the 
individual appellant or objector than on the authority—the 
more so since the resources of the majority of appellants are 
small. In the general interest of the individual, it is considered 
that the present policy of awarding costs only in the most 
exceptional circumstances is fully justified.”’ 
HOWARD SHARP. 


London, W.C.2. 
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NOTES OF CASES 


COURT OF APPEAL 
AIR-GUN FIRED BY BOY: 
RESPONSIBILITY 
Donaldsen v. McNiven 
Lord Goddard, C.J., Singleton and Birkett, L.JJ. 
2nd October, 1952 


NEGLIGENCE : PARENT'S 


Appeal from Pearson, J. 

The plaintiff, a small boy, was injured by a pellet from an 
air-gun which ricocheted in an alley-way ; the gun was fired by 
the son, aged thirteen, of the defendant. In the action it was 
contended that the defendant had been negligent in the super- 
vision and control of his son. According to the evidence, the 
son was under instructions only to use the gun in the cellar for 
firing matchsticks, and had promised never to use it in the open ; 
he had obtained pellets surreptitiously. Pearson, J., held that 
the defendant had taken reasonable care, and dismissed the 
action. The plaintiff appealed. 

Lorb Gopparp, C.J., said that it had never been contended 
that the defendant was negligent in allowing his son to have a 
gun. As to supervision, a small boy could not be supervised at 
all hours of the day. If the defendant was not wrong in letting 
his son have a gun, he could do no more than exact the promise 
which he did. The negligence here was that of the boy, not of 
the father, and the appeal should be dismissed. 

SINGLETON and Birkett, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: JF, J. Nance (Clement Daniels & Co., for 
/. Trevor Booth & Co., Liverpool) ; E. E. Youds (John A. Behn, 
Twyford & Reece, Liverpool). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


LANDLORD AND TENANT: LICENSEE OR TENANT 
Torbett v. Faulkner 
Evershed, M.R., Denning and Romer, L.J J. 
3rd October, 1952 


Appeal from Cardiff County Court. 


The plainuft landlord agreed with the defendant occupier that 
the defendant should come to Cardiff to work for a company 
which the plaintiff was about to form, on condition that the 
company found a house for the defendant. The plaintiff bought 
a house at Christmas, 1948, and the defendant was let into 
possession. As from 24th January, 1949, when the company 
was formed, the defendant had 30s. per week deducted from 
his salary from the company in respect of the occupation of the 
house, and he paid the rates. After some months, the defendant 
left the service of the company, which went into liquidation, but 
he continued in possession. The plaintiff obtained an order for 
possession in the county court, on the ground that the defendant 
was a licensee. The defendant appealed. 

DENNING, L.J., said that a servant might be a licensee even 
though he was not required to live in the house in question, but 
was only permitted to do so because of its convenience (Ford v. 
Langford (1949), 65 T.L.R.138; Cobb v. Lane [1952| 1T.L.R. 1037; 
ante, p. 295). If a servant was given a personal privilege to stay 
in a house for the greater convenience of his work, and it was 
treated as part of his remuneration, then he was a licensee ; but 
if he was given an interest in the land, apart from his contract 
of service, at a sum which could be regarded as rent, there was 
atenancy. The distinction was one for the judge, and the court 
would not interfere unless he had misdirected himself. Here, the 
judge had found that the defendant was a licensee ; and further, 
the company had no interest in the house and could not grant a 
tenancy. 

Romer, L.J., and EversHeEb, M.R., agreed. Appeal dismissed. 

APPEARANCES : D, Pennant (Rhys Roberts & Co., for G. Kemp, 
Cardiff) ; P. Wien (Phoenix Walters & Co., Cardiff). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


NEGLIGENCE: ACCIDENT IN A SCHOOL GYMNASIUM 
Wright v. Cheshire County Council 
Singleton, Birkett and Morris, L.J J. 
7th October, 1952 
Appeal from MeNair, J. 


The plaintiff, a boy of twelve, was doing exercises in the 
gymnasium of a school belonging to the defendants, under the 


supervision of a master. He, and a number of other boys, were 
vaulting over a buck 3 feet high. When the boys were inexperienced 
at this, it was the practice for a master to stand by to steady the 
boys when they landed, but when they became more experienced 
the boy who had jumped last stood by instead. On the day in 
question, a bell rang to dismiss the class just as the plaintitt 
was vaulting ; the boy who should have stood by ran otf, and 
the plaintiff fell and was injured. Giving evidence for the 
plaintiff, an experienced physical training instructor said that 
he considered it unsafe for anyone but an adult to stand by the 
buck. The evidence for the defence was that the plaintift had 
often vaulted the buck before and that the Ministry of /ducation 
approved the method adopted, which was a_well-recognised 
practice in other schools. McNair, J., held that the defendants 
had been negligent, and gave judgment for the plaintiff. The 
defendants appealed. 

SINGLETON, L.J., said that the measure of duty owed by the 
defendants, as the education authority, was that which a reason- 
able parent should exercise towards his child, to take reasonable 
care. It was admitted that what was done was the recognised 
practice, and if the defendants adopted such a practice they 
could not be said to be negligent. There might be risks, but in 
ordinary affairs the test of what was reasonable care might well 
be answered by experience from which had arisen a_ practice 
adopted generally, and, so far as the evidence showed, had been 
followed successfully over the years. The defendants had no 
reason to suppose that the boy who should have stood by when 
the plaintiff vaulted would run off ; so far as the evidence showed, 
such a thing had never happened before. The judgment in favour 
of the plaintiff could not stand in view of the evidence. 

BiIRKETT and Morris, L.JJ., agreed. Appeal allowed. 

APPEARANCES: H. I. Nelson, Q.C., and G. B. H. Currie (Perc) 
Hughes & Roberts, Birkenhead) ; Sir Noel Goldie, O.C., and 
I, E. Youds (John A. Behn, Twyford & Reece, Liverpool). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 
BUILDING REGULATIONS: INSECURE 
LADDER 
Manwaring v. Billington 
Singleton, Birkett and Morris, L.] J. 
9th October, 1952 


NEGLIGENCE : 


Appeal from MeNair, J. 

The plaintiff, a skilled and experienced workman, was employed 
by the defendant on painting work. The plaintiff and a fellow 
workman put up an extending ladder to go up to the scattolding 
on which they were working. As it was not quite long enough, 
the top was leaning against a wall; it was not fixed at either 
end, and the foot rested on loose shavings*on a greasy floor. 
The ladder slipped, and the plaintiff sustained injuries. According 
to the evidence the defendant had instructed his employees to 
secure all ladders at the top, and give them a proper footing, 
and had provided them with sacks on which to place the ladders. 
The plaintiff and his mate knowingly disregarded these instryctions. 
The defendant was on hand at the time, but was engaged on othe1 
work. The plaintiff brought an action alleging negligence and a 
breach of the Building (Safety, Health and Welfare) Regulations, 
1948, which provide by reg. 29 that ladders shall not stand on 
loose materials, but shall have a level and firm footing, and shall 
so far as practicable be securely fixed at top and bottom, 
McNair, J., dismissed the action. The plaintiff appealed. 

SINGLETON, L.J., said that it was not a where the 
defendant had expressly delegated his statutory duty to the 
plaintiff. McNair, J., had found that the responsibility for the 
accident rested solely on the plaintiff, even though the defendant 
was technically in breach of the regulation. Since the Law 
Reform (Contributory Negligence) Act, 1945, a plaintiff could 
recover damages, though at fault himself. Here, however, the 
finding was that the plaintiff had not inadvertently, but 
deliberately, undertaken a dangerous act. If there had to be 
an apportionment under the Act of 1945, he (his lordship) would 
only attribute a nominal amount to the defendant. The judgment 
below was, therefore, right. 

Birkett and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: 2. Wooll, O.C., and A. D. Pappworth (Mawhy, 
Barrie & Letts, for R. A. Hipkins, Southport); D. Brabin, OC 
and FR. S. Nicklin (H. J. Davis, Berthen &» Alunro, Liverpool, 
for I, Hollis, Manchester). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


Case 
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HUSBAND AND WIFE: ALLEGATION OF UNNATURAL 
PRACTICES: WOMAN ALLOWED TO INTERVENE 
D. v. D. 


Singleton, Birkett and Morris, L.JJ-. 


Appeal from Barnard, J. 

A husband alleged in his petition for divorce that his wife 
had been guilty of cruelty. That charge included allegations 
that his wife had been guilty of an unnatural relationship with 
another woman, Miss P. Miss P. was given leave to intervene 
under s. 31 of the Matrimonial Causes Act, 1950, by Mr. Registrar 
Long; Barnard, J., allowed the husband’s appeal and held that 
the section did not cover such an application. 

By s. 31: “In every case in which any person is charged 
with adultery with any party to a suit or in which the court 
may consider in the interest of any person not already a party 
to the suit that that person should be made a party to the suit, 
the court may, if it thinks fit, allow that person to intervene upon 
such terms, if any, as the court thinks just.”’ 

SINGLETON, L.J., said that the terms of s. 31 were first to be 
found in s. 3 of the Matrimonial Causes Act, 1907, which had 
in all probability been passed in consequence of observations in 
Lowe v. Lowe {1899} P. 204, at p. 208, referring to the injustice 
done to persons who were not allowed to say a word in their 
defence, although their conduct was being investigated, and held 
that the woman, Miss P., should be allowed to intervene. 

BirkKETT, L.J., concurring, referred to similar charges in 
G. v. G, (1947), 63 T.L.R. 417, where cruelty had been found on 
such allegations, and said that it was an essential of justice that 
a person laid under an odious charge should be given an 
opportunity to deal with it. 

Morris, L.J., concurred. Appeal allowed. 

APPEARANCES: W. R. K. Merrylees (Cripps, Harries, Hall 
and Co.); Sir John Hoskyns (Gustavus Thompson & Sons, for 
Herrington © Carmichael, Camberley). 

[Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 


27th October, 1952 


CHANCERY DIVISION 

INCOME TAX: PENSION SCHEME: 
CONTRIBUTIONS 

Bridger (Inspector of Taxes) v. Watterson 
6th November, 1952 


RETURN OF 


Harman, J. 


Appeal from the Commissioners for the General Purposes of 
the Income Tax Acts. 

The taxpayer made, during his service with his former 
employers, contributions amounting to 4219 3s. in the aggregate 
to their pensions scheme, r. 20 of which provided: ‘“‘ When the 
pension payments made under these rules cease by reason of the 
death of a contributor . before the amount of the pension 
payments (including the proportion voluntarily contributed by 
the company) has equalled the amount of contributions made 
by the said contributor, the difference shall be paid to the 
contributor’s legal personal representatives.’’ The taxpayer 
retired in 1948 and received during the year following his retire- 
ment, by way of a pension allowance, approximately £166, in 
respect of which he was assessed under Case V of Sched. D to 
the Income Tax Act, 1918, for the year 1949-50. The Commis- 
sioners held that the pension allowance consisted partly of a 
return of contributions made to the scheme by the taxpayer and 
was, in so far, not liable to tax. The Crown appealed. 

HARMAN, J., said that it was the duty of the court to ascertain 
what, on the true construction of the rules, was the true nature 
of the payments made by the employers to the taxpayer. In his 
(the learned judge’s) judgment, the sums paid to the taxpayer 
were what they affected to be, viz., payments of a pension 
allowance which would continue during the rest of his life but, 
if he should die before the amount so paid to him reached the 
aggregate of his contributions, his personal representatives 
would acquire a new right, viz., to demand payment of the 
deficiency. That right never belonged to the taxpayer at all. 
On the true construction of the rules, these pension allowances 
were what they were stated to be and nothing else, and could 
not be treated as repayments of capital simply because in a 
certain event the company’s liability might be measured by the 
amount of the taxpayer’s contributions. The appeal had to be 
allowed. 

Appearances: L, C. Graham-Dixon, O.C., and Sir Reginald P. 
Hills (Solicitor of Inland Revenue); J. Pennycuick, Q.C., and 


Ivic Griffith (Jaques & Co.). 
{Reported by CLive M. Scumitruorr, Esq., Barrister-at-Law.] 
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POLLUTION OF RIVER: SUSPENSION OF INJUNCTION 
Brocket v. Luton Corporation 


Vaisey, J. 5th November, 1952 


Motion for suspension of injunction. 

On 30th July, 1948, Vaisey, J., granted an injunction to 
prevent pollution of the River Lea in an action brought by thx 
plaintiffs, who were riparian owners, against the defendant 
corporation. The injunction had been suspended from time to 
time by orders of the court, on the corporation’s undertaking 
to indemnify the plaintiffs and to carry out certain improve- 
ments on their sewage works which caused the pollution. Thy 
corporation moved for a further suspension, 

VAISEY, J., said that, as it was more than four years sinc 
the injunction was granted, there were some matters to which 
he must refer as a warning that the corporation must treat thi 
question with the utmost seriousness and care. The evidence 
in the action showed that for three or four years before 1945 
there had been the most serious pollution, for which the corporation 
alone was responsible. Notwithstanding that, four days befor: 
the issue of the writ a letter was written by the town clerk 
denying that there had ever been pollution. It was to be hoped 
that the corporation would take warning from the apparent lack 
of control of their servants. He (his lordship) was not without 
sympathy for the corporation. There had been an improvement 
but they were still a long way from the goal. The primary 
business of the corporation was to tackle the sewage problem in 
a resolute way. A further suspension of the injunction would 
be granted until 30th October, 1953, upon the corporation giving 
certain undertakings. 

APPEARANCES: Milner Holland, Q.C., and G. T. Hesketh 
(Sharpe, Pritchard & Co., for W. H. Robinson, Town Clerk, 
Luton); Charles Russell, Q.C., and G. H. Newsom (Marchant, 
Gerrish G Newington). 

{Reported by Cuive M. Scumitruorr, Esq., Barrister-at-Law.] 


QUEEN’S BENCH DIVISION 
CRIMINAL LAW: UNCUSTOMED GOODS: SALE OF 
TOBACCO BY UNLICENSED DEALER 
Sayce v. Coupe 
Lord Goddard, C.J., Finnemore and McNair, JJ. 
10th October, 1952 


Case stated by Oldham justices. 


Informations were preferred against the defendant, a publican 
licensed to sell tobacco, that (1) he kept uncustomed goods with 
intent to defraud, contrary to s. 186 of the Customs Consolidation 
Act, 1876, and (2) he aided, abetted and procured a_ person 
unknown to sell cigarettes otherwise than as a licensed dealer, 
contrary to s. 13 of the Tobacco Act, 1842, as amended by s. 5 
of the Revenue Act, 1867. According to the facts found, two 
American soldiers came to the defendant’s premises with W, 
a respectable man known to the defendant, who was not a 
licensed dealer in tobacco. The defendant paid W £38 for a 
number of packets of cigarettes brought by the soldiers, who 
said that similar cigarettes were on sale in all the public houses 
in Warrington; that the cigarettes were part of a parcel for S, 
a licensed dealer, who did not require them. The defendant later 
found that the packets bore labels showing that the cigarettes 
were duty free for the American forces; he smoked some, and 
gave others away. W, on being informed, said he would take 
them back later. When visited by the Customs authorities, the 
defendant admitted the whole transaction. The justices dismissed 
the summonses on the ground that the defendant had no intention 
to defraud. The prosecutor appealed. 

Lorp Gopparp, C.J., said that the case was important in that 
there were many members of the American armed forces in thx 
country for whom the Government allowed the entry of dutiabl 
articles duty free. On the first summons, Ft. v. Cohen [1951 
1 K.B. 505 showed that on a charge of defrauding the customs 
an intent to defraud could be inferred from the circumstances ; 
that if a defendant wilfully shut his eyes to the obvious, and had 
the goods for use or sale, an intention to defraud should be 
inferred. Here the fact that the defendant was respectable, and 
perhaps did not realise that he was defrauding the customs, was 
not an answer. He had knowingly and consciously dealt with 
the goods, and that was enough to support the charge. As to th 
second summons, it was not an offence to buy from an unlicensed 
dealer, but, on general principles, the defendant was guilty of aiding 
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ind abetting such a dealer to sell. There must be a conviction 
on both summonses. 
FINNEMORE and McNair, JJ., agreed. Appeal allowed. 
APPEARANCES: J.P. Ashworth (Solicitor, Customs and Excise) ; 
I’, P. R. Hinchliffe (C. J. C. Davenport & Son, for Lees & Riches, 


Oldham). 
{Reported by F. R. Dymonp, Esq., Barrister-at-I aw.] 


ROAD TRAFFIC: DRIVING WHILE DISQUALIFIED : 
ABSOLUTE PROHIBITION 
Taylor v. Kenyon 
Lord Goddard, C.J., Finnemore and McNair, J J. 
16th October, 1952 

Case stated by Chester justices. 

The defendant was summoned before Warwickshire justices 
for driving at an excessive speed. He did not attend personally, 
but sent his driving licence. He was convicted ; the justices’ 
clerk retained the licence and sent to the defendant, through the 
post, notices of the fine imposed and of a disqualification for 
three months. Within that period he was summoned before the 
Chester justices for driving while disqualified. The justices found 
that he had taken out of the envelope the notice of the fine, but 
not that of the disqualification ; that he made no inquiry when 
his licence was not returned, and that he suspected that he had 
been disqualified, and they dismissed the summons. The 
prosecutor appealed. 

Lorp Gopparp, C.J., said that it was a plain case of a man 
shutting his eyes to the obvious. That question was, however, 
immaterial as s. 7 (4) of the Road Traffic Act, 1930, imposed an 
absolute prohibition on driving by a disqualified person. Once 
a court had pronounced such a sentence, that was the end of the 
matter. The must be remitted with a direction to 
convict. 

FINNEMORE and McNair, JJ., agreed. Appeal allowed. 

APPEARANCES: Ft. J. Parker (Gregory, Rowcliffe & Co., for 
Hugh Carswell, Chester); P. J]. M. Thomas (Peacock & Goddard, 
for Barlow, Parkin & Co., Manchester). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


ROAD TRAFFIC: SPEED LIMIT: 
TRADESMAN’S VAN 
Woolley v. Moore 
Lord Goddard, C.J., Finnemore and McNair, J J. 
21st October, 1952 


Case 


EMPTY 


Case stated by Nottingham justices. 

The defendant was summoned for driving a motor van at a 
speed greater than thirty miles per hour, the maximum speed 
prescribed for that type of vehicle. The van in question was a 
Standard Vanguard motor van, with two seats in front and a 
space for goods behind. It had never been used by the appellant 
for carrying goods. The justices convicted, holding that the 
van was a goods vehicle within the meaning of Sched. I to the 
Road Traffic Act, 1934, and was not a dual purpose vehicle as in 
Blenkin v. Bell (1952) 1 T.L.R. 1216; ante, p. 345; adding that 
‘to hold otherwise would have the effect of freeing entirely 
from speed limit any pneumatic tyred goods vehicle of up to 
three tons unladen weight.’’ The defendant appealed. 

Lorp Gopparp, C.J., said that he could well understand that 
the justices thought they ought to put some limit on Blenkin 
v. Bell (supra). They, and the court, deserved sympathy for 
having to plough through the multiplicity of regulations and 
statutory provisions now applicable. He had received a book 
containing a collection of these, running to 397 pages, from the 
Chief Constable of Aberdeen, who commented severely and 
justifiably on the present complexity of the regulations. But the 
present case was not distinguishable from Blenkin v. Bell, 
which turned on the construction of s. 9 (2) of the Road and 
Kail Traffic Act, 1933, and not on the fact that the vehicle 


SURVEY OF 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time : 
Emergency Laws (Miscellaneous Provisions) Bill [H.L.] 
5th November. 
To make permanent provision with respect to certain matters 
with respect to which temporary provision has hitherto been 


SOLICITORS’ 


JOURNAL [Vol. 96] 749 


then in question was a shooting-brake, or dual-purpose vehicle ; 
it was held that if a vehicle was not being used as a goods vehicle 
it did not require a goods licence, and the speed limit was only 
applicable when it was carrying goods. It was well known that 
a number of free pardons had been issued as a result of that case. 
If any authority did not like it, they would have to promote 
legislation. The appeal must be allowed. 

FINNEMORE and McNair, JJ., agreed. Appeal allowed. 

APPEARANCES: N. J]. Skelhorn (A. J. A. Hanhart, for Clayton, 


Ellis & Massey, Nottingham) ; D. Cowley (Savery, Stevens & Nutt, 
for R. A. Young & Pearce, Nottingham). 

{Reported by F. R. Dymonp, Esq., Bartister-at-Law.] 

COURT OF CRIMINAL APPEAL 
CRIMINAL LAW: ADMISSIBILITY OF EVIDENCE OF 


PREVIOUS OFFENCES 
R. v. Straffen 


Slade, Devlin and Gorman, JJ. 20th August, 1952 


Appeal from conviction for murder at assizes. 

The appellant in 1951 was charged with the murder of two 
little girls; he was found unfit to plead and ordered to be 
detained in Broadmoor. He escaped on 29th April, 1952, and 
was at large for about four hours. Early the next morning the 
body of a young girl, Linda Bowyer, was found strangled in a 
district where the appellant had been seen during his escape. 
Detectives visited the appellant in Broadmoor and, without 
administering the caution prescribed by the Judges’ Rules, they 
asked him questions, to which he answered that he had_ not 
killed Linda Bowyer, though he had been in the neighbourhood 
and had seen her, and that he had killed the two little girls in 
1951. At trial, after a plea of not guilty, the prosecution, in 
order to establish identity, sought to adduce evidence of the 
previous murders on the ground of the similarity of the circum 


stances, which were (1) the victims were all young girls; 
(2) killed by manual strangulation ; (3) no sexual interference 


or apparent motive ; and (4) no attempt to conceal the bodies. 
Cassels, J., admitted this evidence, and also the evidence of the 
detectives as to the statements of the appellant. The appellant 
was convicted and sentenced to death. On appeal, it was 
contended that the evidence had been wrongly admitted. 

SLADE, J., delivering the judgment of the court, said that the 
Judges’ Rules did not have the force of law in making answers to 
questions made in breach of them inadmissible ; it was a matter 
of discretion whether such evidence should be admitted or not. 
Cassells, J., had considered that the appellant had not been 
‘in custody ’’ within the meaning of the rules, and in the view 
of the court he was right. On the main ground of the appeal, 
evidence of other criminal acts could not be given to show that 
the accused was of criminal tendencies or was addicted to certain 
types of crime ; there were, however, exceptions to the rule, and 
Makin v. Att.-Gen. for New South Wales (1804) A.C. 57 
that such evidence was admissible if relevant to the question 
whether the acts said to constitute the crime charged were 
designed or accidental, or if it served to rebut a defence otherwise 
open. It was on the second ground that Cassells, J., had admitted 
the evidence. In Harris v. Director of Public Prosecutions |1952 
1 T.L.R. 1075; ante, p. 312, Lord Simon had said ‘ The other 
occurrences may sometimes assist to prove his identity.”’ In the 
present case there were a striking number of similarities between 
the offences of 1951 and the offence charged; there was no 
distinction in principle from Thompson v. Director of Public 
Prosecutions |1918) A.C. 221, and the evidence had been rightly 
admitted. 

Appeal dismissed. 

APPEARANCES: H. Elam and H. Park (Registrar of the Court 


showed 


of Criminal Appeal) ; Sir R. Manningham-Buller, O.C. (S.-G.), G. D 
Roberts, Q.C., and J. N. Hutchinson (Director of Public 


Prosecutions). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


THE WEEK 


made by or under Defence Regulations; to provide for the 
continuation of the Defence (Trading with the Enemy) Regula 
tions, 1940; to remove certain limitations on the exercise of the 
powers conferred on the court by virtue of the Settled Land and 
Trustee Acts (Court’s General Powers) Act, 1943; to empower 


certain persons subject to the Naval Discipline Aci to take 
affidavits and declarations outside the United Kingdom; to 
save the previous operation of Regulation fifty-five I of the 
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Defence (General) Regulations, 1939, after the revocation or 
expiry thereof; and for purposes connected with the matters 
aforesaid, 


HOUSE OF COMMONS 

Kead First Time : 

Civil Contingencies Fund Bill [H.C.] 5th November. 

To make temporary provision as to the maximum amount of 
the capital of the Civil Contingencies Fund. 

Colonial Loans Bill [H.C.] 

To amend the Colonial Loans Act, 1949. 

Expiring Laws Continuance Bill [H.C.] 

lo continue certain expiring laws 

Iron and Steel Bill [H.C.] 5th November. 

To repeal the Iron and Steel Act, 1949, and to dissolve the 
Iron and Steel Corporation of Great Britain; to establish an 
Iron and Steel Board for the supervision of the iron and steel 
industry and to define the functions of that Board, and to make 
other provision as to the said industry ; to provide for the return 
of iron and steel undertakings to private ownership and for the 
disposal of the property, rights, liabilities and obligations of the 
and for purposes connected with the matters 


5th November. 


5th November. 


said Corporation ; 
aforesaid, 
New Valuation Lists (Postponement) Bill [H.C.] 
5th November. 
fo provide for the further postponement of the coming into 
force of new valuation lists under Part II] of the Local Government 
Act, 1948. 
Public Works Loans Bill [H.C.] 5th November. 
To grant money for the purpose of certain local loans out of the 
Local Loans Fund, and for other purposes relating to local loans. 
Transport Bill [H.C.] 5th November. 
fo require the British Transport Commission to dispose of the 
property held by them for the purposes of the part of their under- 
taking which is carried on through the Road Haulage Executive ; 
to amend the law relating to the carriage of goods by road and to 
provide for a levy, for the benefit of the said Commission and for 
other purposes, on motor vehicles used on roads ; to provide for 
the reorganisation of the railways operated by the said Com 
mission and to amend the law relating to the powers, duties and 
composition of the said Commission ; to repeal certain provisions 
of the Transport Act, 1947, and to amend other provisions thereof ; 
to amend section six of the Cheap Trains Act, 1883; and for 
purposes connected with the matters aforesaid. 
STATUTORY INSTRUMENTS 
Act of Sederunt (Valuation Appeal Kules), 1952. (5.1. 1952 
No. 1906 (S.101).) 
Agriculture (Ploughing Grants) (Scotland) (No. 2) Scheme, 1952. 
(S.1. 1952 No. 1916 (S8.103).) 5d. 
Aluminium Scrap Prices (No. 3) (Kevocation) Order, 1952. 
S.I. 1952 No. 1902.) 
Bankruptcy (Amendment) Kules, 1952. (5.1. 1952 No. 1896 
(2;,12):) 
lhese rules provide for nomination by the court of shorthand 
writers to take the evidence at any public or private sitting, 
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examination or meeting under the Bankruptcy Act. Payment 

is to be at the rate of two guineas a day plus Is. per folio of 

2 words for a transcript. Both figures are increased by 

5 per cent. for work done after 31st August, 1952. : 

Civil Defence (Appropriation of Lands and 
Regulations, 1952. (S.I. 1952 No. 1913.) 

Coal Distribution (Kestriction) (Amendment) Direction, 1952. 
(S.I. 1952 No. 1901.) 

Control of the Cotton Industry (Revocation) Order, 1952. 
(S.I. 1952 No. 1917.) 

Crowborough Water Order, 1952. (5.1. 1952 No. 1895.) 

Hill Cattle (England and Wales) Amendment (No. 2) Scheme, 
1952. (S.I. 1952 No. 18838.) 

Irish Sailors and Soldiers Land Trust (Amending) Regulations, 
1952. (S.I. 1952 No. 1918.) 

National Health Service (General Dental Services and Fees) 
(Scotland) Amendment Regulations, 1952. (S.1. 1952 No. 1898 
(S.100). od. 

National Health Service (Travelling Allowances, ete.) Amend 
ment Regulations, 1952. (S.1. 1952 No. 1892.) 5d. 

National Health Service (Travelling Allowances, etc.) (Scotland) 
Amendment Regulations, 1952. (S.1. 1952 No. 1907 (S.102).) 

North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 61) Confirmation Order, 1952. (S.1. 1952 No. 1919 


7 
? 


Buildings) 


(S.104).) 
North West Wales River Board (Transfer of Powers of the 
Towyn Drainage Board) Order, 1952. (5.1. 1952 No. 1911.) 


Nurses (Area Nurse-Training Committees) Amendment (No. 2) 


Order, 1952. (S.I. 1952 No. 1893.) 5d. 

Red Core Disease of Strawberry Plants Order, 1952. (S.1. 1952 

No. 1920.) 5d. 

Representation of the People (Northern Ireland) Regulations, 

1952. (S.I. 1952 No. 1894.) 

Stopping up of Highways (London) (No. 21) Order, 1952. 

(S.I. 1952 No. 1890.) 

Stopping up of Highways (London) (No, 22) Order, 1952. 

(S.I. 1952 No. 1891.) 

Stopping up of Highways (London) (No, 23) Order, 1952. 

(5.1. 1952 No. 1910.) 

Stopping up of Highways (Staftordshire) (No. 5) Order, 1952. 

(S.I. 1952 No. 1889.) 

Wheat Commission (Scales of Allowances) 
Regulations, 1952. ($.I. 1952 No. 1915.) 
Wild Birds Protection (Rutland) Order, 1952. (S.[. 1952 

No. 1914.) 

Winchester- Preston Trunk Road (New Clopton Bridge Diversion) 

Order, 1952. (S.1. 1952 No. 1909.) 6d. 

Wireless Telegraphy (Channel Islands) Order, 1952. (5.1. 1952 

No. 1900.) 5d. 

Wireless Telegraphy (Isle of Man) Order, 1952. (S.1. 1952 

No. 1899.) : 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4.. The price in each case, unless 
otherwise stated, is 4d., post free.) 


(Amendment 
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on the understanding that neither the Proprictors nor the Editor, nor 
All questions must be typewritten (in duplicate), addressed 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Agricultural Holding -lENANCY AGREEMEN1 PROVIDING 
rHAT ‘‘ TENANT INCLUDES EXECUTORS, ETC.—-NOTICE TO 
Quit oN DrEatH oF TENANT—NO EFFECTIVE COUNTER-NOTICE 

O. By a tenancy agreement signed in 1927 an agricultural 
holding was let to J for one year from 29th September, 1927, 
and then from year to year, determinable by one year’s notice 
at the end of any year by either party. J died in February, 1952, 
leaving a will by which he appointed his widow sole executrix. 
The will has not yet been proved. By a notice in writing sent 
by registered post on 6th March, 1952, and addressed to “ the 
Executors of J, deceased,” the landlord gave the executors 
notice to quit the holding on 29th September, 1953, and the 
notice stated that it was given for the reason that j/ had died 
within three months before the service of the notice. Some 
years ago J desired to give up farming and to assign the tenancy 
of this holding to his son. The tenancy agreement contained an 
absolute prohibition against assignment and the landlords refused 


to consent to the proposed assignment. At that time, however, 
the son became a de facto tenant. He purchased all the farm 
stock from his father, who continued to live with him in the farm 
house, and since that time the son has paid income tax on the 
profits of the farm, but the rent has been paid by cheques drawn 
by /. The son wishes to continue to farm the holding, but the 
landlord states that he is going to advertise the holding as to 
be let by tender and the son must tender and take his chance 
with other persons who tender. It has been suggested to the son, 
not by us, that something may be made of the point that in the 
tenan y agreement the expression “ the tenant ’’ is stated to 
include his executors, administrators and assigns where th« 
context so admits. The son argues that at the moment of his 
father’s death the father ceased to be a tenant and his executrix 
became the tenant. He therefore claims that the executrix is in 
a position to serve an effective counter-notice, Is this so ? 





M 
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A. The provision by which the expression “‘ the tenant ’’ is to 
include his executors, etc., presumably follows a statement that 
the agreement is made between X, thereinafter called the 
landlord, etc., and /, thereinafter called the tenant, which 
expression shall include, etc. The effect is indeed that an 
executrix will have the rights conferred on J by the agreement ; 
but a right to give a s. 24 (1) counter-notice is not one of those 
rights, but is a right conferred by a statute ‘‘ subject to the 
provisions of the next following subsection.’’ Among _ those 
provisions that contained in para. (g) excludes the application 
of subs. (1) where “‘ the tenant with whom the contract of tenancy 
was made has died within,”’ etc., and it is clear that that event 
has happened. Put in another way, “ tenant’’ may include 
“executors ’’; but ‘‘ executors’’ does not include ‘‘ the tenant 
with whom the contract of tenancy was made.”’ The validity of 
the notice to quit is, as is no doubt appreciated, virtually 
unquestionable having regard to such decisions as Egerton v. 
Rutter (1915), 1 T.L.R. 58, and Harrowby v. Snelson [1951) 
1 All E.R. 140. 

INSURANCE PREMIUMS PAID BY LESSOR— 
RELIEF 


Income Tax—F IRE 


Q. A freehold property is let on lease for a term of fourteen 
years at a rent of £400 per year, tenant undertaking all repairs, 
but not fire insurance. The landlord insures against fire, but 
there is no covenant in the lease obliging him to do this. The 
net annual value of the property for Sched. A tax is 4200 and there 
is an assessment under Sched. D for £200 excess rent. Is the 
landlord entitled to relief in respect of the fire insurance premiums 
paid against either the Sched. A or the Sched. D assessment ? 
A reference to authorities will greatly oblige. 


A. According to the view of Channell, J., in Turner v. Carlton 
(1909| 1 K.B. 932, at p. 942, a fire insurance premium is not to 
be taken into account as a deduction in computing gross annual 
value, as it is regarded as covered by the repairs allowance. On 
the facts of this query, the landlord does not get the benefit of any 
repairs allowance, as the amount on which he is assessed exactly 
equals the rent which he receives, a necessary consequence of 
s. 100 (1) (6) of the Income Tax Act, 1952, in all cases where the 
tenant occupier has undertaken to bear the cost of all repairs. 
Nor can the landlord get any relief by way of maintenance 
claim, as his five-year average expenditure on insurance premiums 
would never exceed the authorised repairs allowance. It does, 
however, seem to be a case for a concession: it may be that the 
Inspector of Taxes would be willing to repay to him tax on the 
amount of the insurance premium. It should be added that if 
it so happens that the landlord’s excess rent is assessable under 
s. 176 of the Income Tax Act, 1952 (instead of the usual s. 175), 
he would get relief under para. (g) of that section. 


Beneficial Joint Tenancy—D&rAtH INSOLVENT OF ONE JOINT 
TENANT—REMEDIES OF CREDITORS 

Q. A made his will leaving all his real and personal estate 
to his wife B and appointing her sole executrix. A subsequently 
died without leaving any estate whatsoever, but at the date of 
his death the freehold dwelling-house in which B and himself 
resided was held by B and himself as joint tenants legally and 
beneficially, so that on his death B became the absolute owner 
by survivorship. There were several debts owing by A at his 
death. (1) Can the creditors of A make any claim against the 
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interest A had in the dwelling-house or is this barred on B 
becoming the absolute owner ? In this connection it is observed 
from p. 662 of Halsbury’s Laws of England (Hailsham, 2nd ed.) 
that it would appear that if A had become bankrupt during his 
lifetime this would have severed the joint tenancy. (2) In the 
event of it being possible to make such a claim, what steps should 
be taken by the creditors to enforce the same in the event of 
(a) B having proved A’s will, and (6) B having taken no steps 
to prove A’s will in view of the fact that he did not leave any 
estate and that she automatically became the absolute owner 
of the dwelling-house by survivorship ? 


A. We know of no authority or principle under which the 
creditors of A have any remedy after his death against the 
property of which he was legal and beneficial joint tenant and 
which has passed to B by right of survivorship. No interest 
in such property would pass to the personal representative of 
A, since it was held by him for an interest ceasing on his death 
(see the Administration of Estates Act, 1925, ss. 1 and 3 (4)). 
Nor is the property “ assets ’’ within s. 32 (1) of the Act, for A’s 
beneficial interest ceases on his death and becomes ni/. There 
will, of course, be some liabilities for which B will be personally 
liable, such as the general and water rates and Sched. A income 
tax on the joint property, but apart from this the creditors 
appear to have no remedy against her, since, even if she proves 
the will, she will only be liable to the extent of the assets in her 
hands as personal representative and not in any other capacity. 
The conveyance to 4 and B as joint tenants would appear to be 
a settlement within s. 42 of the Bankruptcy Act, 1914, and if 
within the time limits prescribed by that section A’s creditors 
may be able to have the conveyance set aside and their debts 
satisfied out of the property. 


CERTIFICATES 
STATUTORY 


NATIONAL SAVINGS 
ADDITIONAL TO 


Intestacy—NOMINATION OF 
TO SURVIVING SpouSE—-WHETHER 
£1,000 

Q. We are acting for the proposed administrators of the 
estate of a person who died intestate in November, 1951, leaving 
her husband and two children surviving. The estate amounts 
to approximately £2,000 in value, and includes National Savings 
Certificates worth about 4450 which were nominated by the 
deceased to her husband, the nomination being on the post office 
form. We shall be glad to know whether the husband is entitled 
to these certificates in addition to his share of the estate under 
s. 46 of the Administration of Estates Act, 1925, or whether 
they should be treated as a part payment on account of the 
statutory sum of £1,000. 

A. It seems that the effect of a nomination of National Savings 
Certificates is to take them out of the estate of the deceased 
nominator for all purposes, except where the estate is otherwise 
insolvent and they are required for payment of debts, in which 
event they are only resorted to after the whole of the unnominated 
estate has been exhausted (Post Office Savings Bank Regulations, 
1925, regs. 22, 24; Bennett v. Slater [1899| 1 0.B. 45; Re Jolliffe, 
Report of Chief Registrar of Friendly Societies, 1917, p. 117). 
Where the remainder of the estate is solvent the title of the 
nominee always takes precedence over that of the legal personal 
representative (Post Office Register Regulations, 1925, reg. 24). 
On these principles, the savings certificates ought, in our view, 
to be excluded from the estate for purposes of administration, 
and accordingly the husband is entitled to them in addition to 
his statutory charge for £1,000. 


NOTES AND NEWS 


Honours and Appointments 
The Queen was pleased on 5th November at Buckingham 
Palace to confer the honour of knighthood on Mr. Justice Davies. 


Mr. S. G. Howarp, Q.C., has been appointed Chairman of 
the Courts of Quarter Sessions for the Eastern and Western 
Divisions respectively of the County of Suffolk. 

Mr. GEOFFREY LAWRENCE, Q.C., has been appointed Deputy 
Chairman of the Court of Quarter Sessions for the County of 
West Sussex. 

Mr. S. J. Baker, C.B., has been appointed Receiver for the 
Metropolitan Police District as from Ist November, on the 
retirement of Sir Frederic Charles Johnson, C.B. 


Personal Notes 
It has been announced that Mr. T. L. Easby, clerk to the 
Henley-on-Thames Rural District Council, who has been in the 


service of the council for forty years, will retire in April, 1953 


Miscellaneous 


His Honour Judge Sir Gerald Hurst, Q.C., will retire from the 
county court bench on 30th November next. The Lord 
Chancellor has decided to appoint Mr. MyLes ARCHIBALD to be a 
judge of county courts, and has made the following arrangements 
to take effect on Ist December : 

Judge Rice-Jones and Judge Glazebrook to be the judges 
of Circuit 56 (Croydon, etc.). 
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Mr. Myles Archibald to be judge of Circuit 12 (Bradford, 
etc.). 
The Lord Chancellor will in due course make an appointment 
to replace Judge Glazebrook on Circuit 58 (Southend, etc.). 


EXCESS PROFITS LEVY: SUPPLY OF FORMS 
TO ACCOUNTANTS 
Application for the following E.P.L. forms may now be made 
by accountants and other persons concerned with the preparation 
of I.P.L. computations for submission to H.M. Inspectors of 
Taxes. 


E.P.L. 3 Computation of I°.P.L. liability for a chargeable 
accounting period. 

E.P.L. 3-2. Computation of profits of standard years. 

E.P.L. 3-3 Computation of undistributed profits or over- 
distribution of profits in relation to the first 
chargeable accounting period. 

E.P.L. 3-34 Computation of undistributed profits or over 
distribution of profits in relation to a chargeable 
accounting period other than the first. 

EP .i;.5 Explanatory notes covering all the above forms. 

An application for computation forms should not exceed the 


estimated requirements of the next twelve months including, if 
desired, an office copy of each computation submitted to an 
Inspector of Taxes; the estimate should be on the low side 
rather than the high side since further copies can be obtained 
at any time. <A copy of the form E.P.L. 5 can be supplied for 
each member of the applicant’s staff to use the computation 
forms. f 

The forms may be obtained from the Inspector of Taxes in 
whose district the applicant’s office is situated ; a branch office 
may apply to its local inspector, so long as overlapping requests 
from the main office and branch offices are avoided. 


A special university lecture in laws entitled “‘ A New Equitable 
Interest in Land ’’ will be given by Dr. G. C. Cheshire, F.B.A., 
Reader in the Law of Real Property, Council of Legal Education, 
at King’s College, Strand, W.C.2, at 5.30 p.m. on Wednesday, 
3rd December, 1952. The chair will be taken by Professor 
I’, R. Crane, LL.B., Professor of English Law in the University 
of London. The lecture is addressed to students of the University 
and to others interested in the subject. Admission is free, 
without ticket. 


LOCAL PRICE REGULATION COMMITTEES 
The removal of price control from a wide range of commodities 


has led to a reduction in the work of local price regulation 
committees (which are appointed under the Goods and Services 


(Price Control) Acts). The Price Regulation Committees 
(Amendment No. 2) Regulations, 1952 (S.I. 1952 No. 1813), 


therefore regroup the committees and reduce their number from 
seventeen to fourteen, as follows : 

(a) A new London and South-Eastern Committee has been 
set up which will cover the area previously administered by the 
London Committee and by the South-Eastern Committee 
respectively, with the addition of the counties of Hertford 
and Essex (previously administered by the Eastern Committee). 
Address: 3 Central Buildings, Matthew Parker Street, 
London, S.W.1. (TRAfalgar 5678.) 

(6) The new Northern and North-Eastern Committee will 
cover the areas at present administered by the Northern and 
North-Eastern Committees respectively. Addresses : Clarendon 
House, Clayton Street West, Newcastle-on-Tyne, 1 (Newcastle 
27550) ; Pearl Chambers, East Parade, Leeds, 1 (Leeds 31761). 

(c) The new Northern and West Scotland Committee will 
cover the area previously administered by the Northern and 
South-West Scotland Committees respectively, with the 
addition of the County of Moray (previously administered 
by the North-Eastern Scotland Committee). Address : 
19 St. Vincent Place, Glasgow, C.1. (Glasgow Central 9301.) 


Wills and Bequests 
Mr. W. F. Brogden, solicitor, Clerk of the Peace for Lincoln 
for over twenty years, left £14,889 (£14,528 net). 
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Mr. J. F. Child, retired solicitor, of Henley-on-Thames, left 
£34,169 (£34,037 net). 
Mr. Thomas Goffey, solicitor, of Southport, left £22,433 


(£22,137 net). 
Mr. R. B. Johns, solicitor, of Plymouth, left £62,940. 
Mr. LD. H. Prynne, solicitor, of Putney, left 42,177 (41,968 net). 
Mr. W. G. Weller, solicitor, of Bromley, left £89,191. 


OBITUARY 
Mr. Justice C. F. CASEY 
The Hon. Mr. Justice Charles F. Casey, a judge of the High Court 
in the Republic of Ireland, has died suddenly in Dublin. Born in 
1894 and called to the Bar in 1923, he took silk in 1941 and was 
appointed a judge of the High Court in 1951, on the day of the 
defeat of the government in which he was Attorney-General. 


Mr. M. CLARK 


Mr. Malcolm Clark, retired solicitor, of Booton, Norfolk, 
formerly of King’s Bench Walk, Temple, died on Ist November, 
aged 59. Admitted in 1920, he practised for twenty years and 
had, after the late war, taken up farming. 


% “= 
SOCIETIES 
THE LAW SOCIETY 

A Special General Meeting of members of The Law Society 
will be held at the Society’s Hall on Friday, 28th November, 
at 2p.m. The only business of the meeting (in pursuance of the 
resolution passed at the Annual General Meeting held on 4th July 
last) will be to receive a report from the Council upon the further 
progress of the negotiations with regard to the remuneration of 
solicitors in contentious and non-contentious business. 


At the fourth annual general meeting of the Mip-SurREY 
Law Society, held on 15th October last, Mr. A. W. Forsdike, 
of IXingston, was elected President of the Society, and 
Mr. G. I. Reed, of Banstead, and Miss M. M. White, of Epsom, 
were elected Vice-Presidents. Mr. G. A. Smith was re-elected 
Secretary. 
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